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920,376 Deficit Reduction Act of 2005 Incentive to
States

In light of the Deficit Reduction Act of 2005
(DRA),! enacted February 8, 2006, it is anticipated
that states will take steps to enact civil false claims
laws, or amend existing laws, to take advantage of
the financial incentives provided in the DRA. If a
state false claims act is determined to meet certain
enumerated requirements, the federal government
will reduce the Federal Medicaid assistance percent-
age (i.e., the percentage of total state Medicaid fund-
ing that comes from the federal government rather
than the state) by ten percentage points for purposes
of calculating the federal government’s share of the
recovery of amounts under the state’s false claims
law. In other words, an additional ten percent of the
total recovery (that would otherwise have gone to
the federal government) would be left to the state.

As enacted by §6031 of the DRA, §1909 of the
Social Security Act (SSA) provides the HHS Office of
Inspector General (OIG), in consultation with the
United States Attorney General, with the authority
to determine if state false claims laws meet the re-
quirements outlined in the DRA. The OIG published
guidelines in the August 21, 2006, Federal Register
that established four main requirements for state
false claims laws to be eligible for the financial in-
centive provided in the DRA 2

In order for a state to qualify for the financial
incentive under §1909 of the SSA, the state must
have in effect a law that meets the following require-
ments, which are set forth in § 6031(b) of the DRA:?

1. Establishes liability to the state for false or
fraudulent claims described in the Federal
False Claims Act (FCA) with respect to any

Esq.

expenditures related to state Medicaid plans
described in § 1903(a) of the SSA;

Contains provisions that are at least as effec-
tive in rewarding and facilitating qui tam ac-
tions for false or fraudulent claims as those
described in the Federal FCA;

Contains a requirement for filing an action
under seal for 60 days with review by the State
Attorney General; and

Contains a civil penalty that is not less than the
amount of the civil penalty authorized under
the Federal FCA.

The Federal FCA provides for penalties and
triple damages for anyone who knowingly submits
or causes the submission of false or fraudulent
claims to the United States for government funds or
property. Under the Federal FCA’s qui tam provi-
sions, a person with evidence of fraud, also known
as a whistleblower or relator, is authorized to file a
case in federal court, on behalf of the government,
against persons engaged in the fraud and to share in
any money the government may recover.*

In light of the DRA requirements’ direct refer-
ence to the Federal FCA, states requested an official
description of the Federal FCA for purposes of uni-
formity. The United States Department of Justice
provided that description, which can be found as an
attachment to the March 22, 2007, State Medicaid
Director Letter published by CMS on its web site.>

A state may request the OIG’s specific review of
whether the DRA requirements are met. As of July
13, 2007, the OIG had reviewed the state false claims
laws for California, Florida, Hawaii, Illinois, Indiana,
Louisiana, Massachusetts, Michigan, Nevada, Ten-
nessee, Texas, and Virginia. Of those 12 states, the
OIG determined that the Hawaii, Illinois, Massachu-

1 The DRA is summarized in Chapter 10,300.
2 Notice, 71 Fed Reg 48552, Aug. 21, 2006.
342 U.S.C. §1396h(b).

The Health Care Compliance Professional’s Manual

4 The FCA is summarized in Chapter 110,130.
5 http: //www.cms.hhs.gov/SDML; CMS SMDL #07-003.
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setts, Tennessee, Texas, and Virginia laws met the
requirements of § 6031(b) of the DRA.¢

920,377 The Employee Education Requirement

Section 6032 of the DRA provides that any en-
tity receiving or making annual payments of at least
$5 million from or to a state Medicaid plan must
inform employees, contractors, and agents about the
federal and state false claims laws.” Specific, detailed
information must be included in employee hand-
books and written policies. Compliance officers
should look to the specific requirements of § 6032 of
the DRA when addressing these issues, but may also
find useful the State Medicaid Director Letters pub-
lished by CMS on December 13, 2006, and March 22,
2007, on its web site. The State Medicaid Director
Letters are used to provide states with guidance and
clarification on current information pertaining to
Medicaid policy. Compliance Officers also may find
useful the “frequently asked questions” attached to
the March 22, 2007, letter.®

920,378 Summary of State Civil False Claims Laws

The following is a summary of state civil false
claims laws, including a discussion of pending and
recently-enacted legislation.” The elements of each
law are summarized, along with a description of
penalties and whistleblower provisions. For those
states that have sought OIG review, the OIG’s find-
ings are also summarized. The summaries contained
in this Chapter are current as of July 13, 2007. Com-
pliance officers will find the summaries useful as a
general reference and starting point, but should up-
date this material as necessary.

920,378A Alabama

General. A bill to enact the Alabama False
Claims Act, HB 348, was introduced during the 2005
Regular Session, but died in committee at the end of
the session. There was no such legislation intro-

duced in the 2006 or 2007 Regular Sessions. Ala-
bama’s 2007 Regular Session adjourned on June 7,
2007. The Alabama Legislature will reconvene on
February 5, 2008.

920,378B Alaska

General. Alaska does not have a civil false
claims act and no false claims act legislation was
pending as of July 13, 2007.

920,378C Arizona

General. A person who presents or causes to be
presented any of the following is in violation of the
Arizona law prohibiting false and fraudulent Medi-
caid claims (Arizona Act):!°

e A claim for a medical or other item or service
that the person knows or has reason to know
was not provided as claimed.!!

® A claim for a medical or other item or service
that the person knows or has reason to know is
false or fraudulent.

® A claim for payment that the person knows or
has reason to know may not be made by the
system because:

® The person was terminated or suspended
from participation in the program on the date
for which the claim is being made.

® The item or service claimed is substantially in
excess of the needs of the individual or of a
quality that fails to meet professionally recog-
nized standards of health care.

® The patient was not a member on the date for
which the claim is being made.

® A claim for a physician’s service, or an item or
service incidental to a physician’s service, by a
person who knows or has reason to know that
the individual who furnished or supervised the
furnishing of the service:

® Was not licensed as a physician.

®The OIG’s findings are available at: http://oig.hhs.gov/

fraud /falseclaimsact.html.
7 Section 6032 of the DRA is summarized in 10,340.

8 http://www.cms.hhs.gov/SDML. CMS SMDL #06-024;

CMS SMDL #07-003.

9 The reader is advised to also consider criminal false claims
statutes, which exist in many states. Criminal false claims stat-

120,377

utes are not summarized in this Chapter, but where a civil false
claims statute includes criminal penalties, it is noted.

10 The Arizona law prohibiting false or fraudulent Medicaid
claims is codified at Ariz. Rev. Stat. Ann. § 36-2918 (2007).

11 “Reason to know” is defined as acting in deliberate igno-
rance of the truth or falsity of, or with reckless disregard to the

truth or falsity of information. Ariz. Admin. Code
§9-22-1101(C)(6) (2006).

©2007 CCH. All Rights Reserved.
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¢ Obtained the license through a misrepresen-
tation of material fact.

® Represented to the patient at the time the
service was furnished that the physician was
certified in a medical specialty by a medical
specialty board if the individual was not
certified.

® A request for payment that the person knows or
has reason to know is in violation of an agree-
ment between the person and the state or the
administration.!?

Damages. A person who violates the Arizona
Act is subject to a civil penalty not to exceed two
thousand dollars for each item or service claimed
and is subject to an assessment not to exceed twice
the amount claimed for each item or service.’> The
civil penalty shall also include the amount for con-
ducting an investigation, audit, or inquiry."

Who may bring an action. The Arizona Act
provides for enforcement by the director of the Ari-
zona Health Care Cost Containment System Admin-
istration (AHCCCS) and does not provide for qui tam
actions.’

Qui tam awards. The Arizona Act does not
provide for qui tam actions.

Statute of Limitations; burden of proof. An
action brought under the Arizona Act must be initi-
ated within six years after the date the claim is
presented.’® AHCCCS has the burden of producing
and proving, by a preponderance of the evidence,
that a provider or noncontracting provider
presented or caused to be presented each claim in
violation of the Arizona Act and any aggravating
circumstance listed in §R9-22-1105 of the Arizona
Administrative Code. A provider or noncontracting
provider has the burden of producing and proving,
by a preponderance of the evidence, any mitigating
circumstance that would justify reducing the

23,503
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amount of the penalty or assessment as listed in
§ R9-22-1104 of the Arizona Administrative Code.?”

Whistleblower protection. The Arizona Act
protects whistleblowers from civil liability for re-
porting suspicions of fraud unless that person has
been charged with or is suspected of the fraud or
abuse reported.'® Arizona has a separate
whistleblower protection statute to generally protect
public employees who disclose information regard-
ing potential violations of the law against
retaliation.!

920,378D Arkansas

General. A person who commits any of the
following acts is in violation of the Arkansas False
Claims Act (Arkansas Act):20

* Knowingly makes or causes to be made any
false statement or representation of a material
fact in any application for any benefit or pay-
ment under the Arkansas Medicaid program.

¢ At any time knowingly makes or causes to be
made a false statement or representation of a
material fact for use in determining rights to a
benefit or payment.

* Having knowledge of the occurrence of any
event affecting his or her initial or continued
right to any benefit or any payment or the initial
or continued right to any benefit or payment of
any other individual in whose behalf he or she
has applied for or is receiving a benefit or pay-
ment, knowingly conceals or fails to disclose
that event with an intent fraudulently to secure
the benefit or payment either in a greater
amount or quantity than is due or when no
benefit or payment is authorized.

* Having made application to receive any benefit
or payment for the use and benefit of another
and having received it, knowingly converts the
benefit or payment or any part thereof to a use

12 Ariz. Rev. Stat. Ann. § 36-2918(A) (2007).

13 Ariz. Rev. Stat. Ann. § 36-2918(B) (2007).

14 Ariz. Admin. Code § R9-22-1102(B) (2006).

15 Ariz. Rev. Stat. Ann. § 36-2918(C) (2007).

16 Ariz. Rev. Stat. Ann. § 36-2905.04(G) (2007).
17 Ariz. Admin. Code § R9-22-1111(A) (2006).

The Health Care Compliance Professional’s Manual

18 Ariz. Rev. Stat. Ann. §36-2918.01(B) (2007). Arizona also

has a separate whistleblower protection statute to generally
protect public employees who disclose information regarding
potential violations of the law against retaliation. Ariz. Rev.
Stat. Ann. § 38-531, et. seq. (2007).

19 Ariz. Rev. Stat. Ann. § 38-531, et. seq. (2007).
20 The Arkansas Medicaid False Claims Act is codified at

Arkansas Code § 20-77-901, et. seq.

120,378D
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other than for the use and benefit of the other
person.

¢ Knowingly presents or causes to be presented a
claim for a physician’s services for which pay-
ment may be made under the program and
knows that the individual who furnished the
service was not licensed as a physician.

* Knowingly solicits or receives any remunera-
tion, including any kickback, bribe, or rebate
directly or indirectly, overtly or covertly, in cash
or kind: (1) to refer patients for items or services
reimbursable under the Arkansas Medicaid pro-
gram, or (2) to purchase, lease, order, or arrange
payment for any good, facility, service, or item
for which payment may be made under the
Arkansas Medicaid Program.

¢ Knowingly offers or pays any remuneration, in-
cluding any kickback, bribe, or rebate, directly
or indirectly, overtly or covertly, in cash or kind
to any person to induce the person: (1) to refer
patients for items or services reimbursable
under the Arkansas Medicaid Program, or (2) to
purchase, lease, or order any good, facility, ser-
vice, or item reimbursable under the Arkansas
Medicaid Program.?!

* Knowingly makes or causes to be made or in-
duces or seeks to induce the making of any false
statement or representation of a material fact: (1)
with respect to conditions or operation of any
institution in order that the institution may
qualify as an entity for which certification is
required, or (2) with respect to information re-
quired pursuant to applicable federal and state
law, rules, regulations, and provider
agreements.

* Knowingly: (1) charges for any service provided
to a patient under the program money or other
consideration at a rate in excess of the rates
established by the state, or (2) charges, solicits,
accepts, or receives, in addition to any amount
otherwise required to be paid under the pro-

gram, any gift, money, donation, or other con-
sideration as a precondition of admitting a
patient to a hospital, nursing facility, or interme-
diate care facility for the mentally retarded or as
a requirement for the patient’s continued stay in
the facility when the cost of the services pro-
vided to the patient is paid for in whole or in
part under the program.

¢ Knowingly: (1) participates, directly or indi-
rectly, in the Arkansas Medicaid Program after
having pleaded guilty or nolo contendere to or
been found guilty of a charge of Medicaid fraud,
theft of public benefits, or abuse of adults, or (2)
permits the participation in business activities of
the provider, any person who has pleaded
guilty or nolo contendere to or has been found
guilty of a charge of Medicaid fraud, theft of
public benefits, or abuse of adults.?

Damages. Any person who violates the Arkan-
sas Act is liable to the state of Arkansas for full
restitution and a civil penalty of not less than $5,000
and not more than $10,000 for each violation, plus
three times the amount of all payments judicially
found to have been fraudulently received from the
Arkansas Medicaid program. Damages may be re-
duced to no less than two times the damages sus-
tained by the state and no civil penalty if the court
finds certain mitigating factors relating to coopera-
tion by the person committing the violation.?

Who may bring an action. An action may be
brought by the Arkansas Attorney General.* The
Arkansas Act does not provide for actions brought
by qui tam plaintiffs.

Qui tam awards. While the Act does not pro-
vide for actions brought by qui tam plaintiffs, it does
authorize the court to pay persons for information
such persons may have provided which led to de-
tecting and bringing to trial and punishment persons
guilty of violating the Act. The statute authorizes the
court to pay sums not exceeding ten percent of the

21 The statute provides for specified exceptions that would
not constitute a violation of the Act. Ark. Code §20-77-902(7)(B)
(2007).

22 “Knowingly” is defined as having “actual knowledge” of
the information, acting in “deliberate ignorance” of the truth or

120,378D

falsity of information, or acting in “reckless disregard” for the
truth or falsity of the information. Ark. Code §20-77-901(4)
(2007).

2 Ark. Code 20-77-903 (2007).
24 See Ark. Code § §20-77-903, 908 (2007).

©2007 CCH. All Rights Reserved.
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aggregate penalty recovered, but not more than
$100,000.%

Statute of Limitations; burden of proof. A civil
action filed under the Arkansas Act may not be
brought more than five years after the date on which
the violation of the Act is committed.? In any action
brought under the Arkansas Act, the state is re-
quired to prove all essential elements of the cause of
action, including damages, by a preponderance of
the evidence.”

Whistleblower protection. The Arkansas Act
does not provide for whistleblower protection.

2007 legislation. House Bill 2600, introduced
March 5, 2007, in the Arkansas House of Representa-
tives, would have established the Arkansas False
Claims Act. Among other things, HB 2600 would
have provided for actions by qui tam plaintiffs and
would have added whistleblower protections. HB
2600 also would have amended the Arkansas Medi-
caid False Claims Act discussed herein and would
have renamed it the Civil Medicaid Fraud Act. HB
2600, was introduced March 5, 2007, but died com-
mittee. Arkansas’ 2007 Regular Legislative Session
adjourned in May.?

920,378E California

General. A person who commits any of the

following acts is in violation of the California False
Claims Act (California Act):®

¢ Knowingly presents or causes to be presented to
an officer or employee of the state or of any
political subdivision thereof, a false claim for
payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false
claim paid or approved by the state or by any
political subdivision.

® Conspires to defraud the state or any political
subdivision by getting a false claim allowed or
paid by the state or by any political subdivision.

23,505
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® Has possession, custody, or control of public
property or money used or to be used by the
state or by any political subdivision and know-
ingly delivers or causes to be delivered less
property than the amount for which the person
receives a certificate or receipt.

¢ Is authorized to make or deliver a document
certifying receipt of property used or to be used
by the state or by any political subdivision and
knowingly makes or delivers a receipt that
falsely represents the property used or to be
used.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from any
person who lawfully may not sell or pledge the
property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the state or to any
political subdivision.

¢ [s a beneficiary of an inadvertent submission of
a false claim to the state or a political subdivi-
sion, subsequently discovers the falsity of the
claim, and fails to disclose the false claim to the
state or the political subdivision within a rea-

sonable time after discovery of the false claim.®
31

Damages. Any person who violates the Califor-
nia Act is liable for three times the amount of dam-
ages sustained by the state or political subdivision.
The person who commits the act may also be liable
for the cost of bringing the civil action and a civil
penalty of up to $10,000 for each false claim.?> The
California Act does not provide a floor for its civil
penalty provision. The civil penalty will be elimi-
nated and damages may be reduced to no less than
two times the damages sustained by the state and no
civil penalty if the court finds certain mitigating

25 Ark. Code §20-77-911 (2007).
26 Ark. Code § 20-77-908(b) (2007).

7 Ark. Code §20-77-908(c) (2007).
28 HB 2600, 86th Gen. Assem., Reg. Sees. (Ark. 2007).

2 The California False Claims Act is codified at Cal. Gov’t
Code §12651, et seq (2007).

The Health Care Compliance Professional’s Manual

30 Cal. Gov’t Code § 12651(a) (2007).

31 “Knowingly” is defined as having actual knowledge, acting
in deliberate ignorance of the truth or falsity of information, or
acting in reckless disregard for the truth or falsity of the infor-
mation. Proof of specific intent to defraud is not required. Cal.
Gov't Code §12650(a)(2).

32 Cal. Gov’t Code § 12651(a) (2007).

120,378E
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factors demonstrating cooperation by the person
who committed the violation.®

Who may bring an action. An action may be
brought by the California Attorney General or prose-
cuting attorney. The California Act requires the Cali-
fornia Attorney General to investigate all violations
of the California Act involving state funds and the
prosecuting attorney of a political subdivision to
investigate all violations of the California Act in-
volving political subdivision funds.?* The California
Act also allows for qui tam actions.®

A complaint filed by a qui tam plaintiff will be
filed in California superior court, in camera, with a
copy to the California Attorney General. The com-
plaint will remain under seal for up to 60 days, and
service will not be made on the defendant until the
complaint is unsealed.’® Before the expiration of the
60-day period (plus any extensions granted under
§12652(c)(5)), the California Attorney General must
notify the court whether he or she has decided to
proceed with the action. If the California Attorney
General declines to proceed with the action, the qui
tam plaintiff has the right to conduct the action.”

Qui tam awards. If the state or political subdivi-
sion proceeds with an action brought by a qui tam
plaintiff, the qui tam plaintiff will receive at least 15%
but not more than 33% of the proceeds of the action
or settlement of the claim, “depending upon the
extent to which the qui tam plaintiff substantially
contributed to the prosecution of the action.” If the
state or political subdivision chooses not to proceed
with a qui tam action, the qui tam plaintiff will receive
an amount not less than 25% and not more than 50%
of the proceeds of the action or settlement.®

Statute of Limitations; burden of proof. A civil
action filed under the California Act may not be filed
more than three years after the date of discovery by
the official of the state or political subdivision
charged with the responsibility to act in the circum-

stances or, in any event, no more than 10 years after
the date on which the violation is committed.* Who-
ever brings an action under the California Act — the
state, political subdivision or qui tam plaintiff —
must prove all essential elements of the cause of
action, including damages, by a preponderance of
the evidence.®

Whistleblower protection. The California Act
forbids employers from adopting, creating or enforc-
ing any regulation or policy that would prevent an
employee from disclosing a violation of the Califor-
nia Act to a law enforcement agency or the govern-
ment.*! The California Act also provides protection
against retaliation from employers for employees
who act in furtherance of false claims actions filed
pursuant to the California Act.

Office of Inspector General review. In a letter
dated December 21, 2006, and published on its web
site, the OIG determined that the California Act does
not meet all the requirements of §6031(b) of the
DRA.# Specifically, the OIG found that the Califor-
nia Act does not meet the requirements of
§6031(b)(4) of the DRA, which provides that the
state law must contain a civil penalty that is not less
than the amount of the civil penalty authorized
under the Federal FCA, 31 U.S.C. §3729. The Federal
FCA provides for civil penalties of not less than
$5,000 nor more than $10,000. The California Act
provides for civil penalties up to $10,000, but fails to
set a floor.*

920,378F Colorado

General. A person who commits any of the
following acts is in violation of the Colorado Medi-
cal Assistance Act (Colorado Act), which prohibits
false Medicaid claims:*

¢ Intentionally or with reckless disregard makes
or causes to be made any representation of a
material fact in connection with a claim.

3 Cal. Gov’t Code § 12651(b) (2007).

3 Cal. Gov't Code § 12652(a) - (b) (2007).
% Cal. Gov't Code § 12652(c) (2007).

36 Cal. Gov’t Code § 12652(c)(2) (2007).
37 Cal. Gov’t Code § 12652(6) (2007).

3 Cal. Gov't Code § 12652(g) (2007).

40 Cal. Gov’t Code § 12654(c) (2007).

41 Cal. Gov’t Code §12653(a) (2007).

4 Cal. Gov’t Code § 12653(b) (2007).

3 http: // oig.hhs.gov/fraud /falseclaimsact.html

# Gee Cal. Gov’t Code § 12651(a) (2007).

#® The provisions of the Colorado Medical Assistance Act

related to false Medicaid claims are codified at Colo. Rev. Stat.

39 Cal. Gov’t Code § 12654(a) (2007). §25.5-4-304, et. seq.

120,378F ©2007 CCH. All Rights Reserved.
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¢ Intentionally or with reckless disregard presents
or causes to be presented to the state depart-
ment a false claim for payment or approval.

¢ Intentionally or with reckless disregard presents
or causes to be presented any cost document
required by the medical assistance program that
the person knows contains a false material
statement.

® As to services for which a license is required,
intentionally or with reckless disregard makes
or causes to be made a claim with knowledge
that the individual who furnished the services
was not licensed to provide such services.

® Except in circumstances specifically excepted
under the Colorado Act, intentionally or with
reckless disregard offers, solicits, receives, or
pays any remuneration, including any kickback,
bribe, or rebate, directly or indirectly, overtly or
covertly, in cash or in kind: (1) in return for
referring an individual for the furnishing of any
item or service for which payment may be made
under the Colorado Medical Assistance Act; or
(2) in return for purchasing, leasing, ordering, or
arranging for or recommending any good, facil-
ity, service, or item for which payment may be
made under the Colorado Medical Assistance
Act.

Damages. Any person who intentionally vio-
lates the provisions of the Colorado Act is liable for:
(1) full restitution of all medical assistance found by
the court to have been received because of such
violation, and (2) a civil penalty of $5,000 per claim
or two times the amount of all medical assistance
found by the court to have been received because of
such violation or both.#

Any person who has, with reckless disregard,
violated the provisions of the Colorado Act is liable
for: (1) full restitution of all medical assistance found
by the court to have been received because of such

23,507
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violation, and (2) a civil penalty not to exceed $1,000
per claim, but in no event more than $50,000 or two
times the amount of all medical assistance received
because of such violation.*

Damages may be limited to not more that the
amount of all medical assistance received because of
the violation if the court finds certain mitigating
factors relating to cooperation by the person com-
mitting the violation.®

Who may bring an action. An action under the
Colorado Act may be brought by the state.® The
Colorado Act does not provide for an action by a qui
tam plaintiff.

Burden of proof. In an action commenced
under the Colorado Act, the standard of proof shall
be by a preponderance of the evidence.*

Whistleblower protection. The Colorado Act
does not provide for whistleblower protection.

2007 legislation. House Bill 1144, a bill to estab-
lish the Colorado False Claims Act, was pending
prior to the close of the legislative session in May
2007. HB 1144 was introduced in January 2007 and
passed out of the Colorado House of Representa-
tives but was postponed indefinitely by the Senate
State Affairs Committee. Colorado’s 2007 First Regu-
lar Legislative Session adjourned in May. The Legis-
lature will reconvene in January 2008.5

920,378G Connecticut

General. A bill to establish a Connecticut false
claims act, Senate Bill 1428, was introduced in Janu-
ary 2007 but died in committee. Connecticut’s 2007
regular legislative session adjourned on June 6, 2007.
The Legislature will reconvene in January 2008.5

920,378H Delaware

General. Any person who commits one of the
following acts is in violation of the Delaware False
Claims and Reporting Act (Delaware Act):>

46 Colo. Rev. Stat. §25.5-4-305. “Intentionally” is defined as
having “actual knowledge” of the falsity of the information and
acting with specific intent to defraud. Colo. Rev. Stat.

§25.5-4-304(4) (2007).
47 Colo. Rev. Stat. § 25.5-4-306(1)(b) (2007).
48 Colo. Rev. Stat. § 25.5-4-306(1)(c) (2007).
4 Colo. Rev. Stat. § 25.5-4-306(2) (2007).
%0 Colo. Rev. Stat. §25.5-4-306(1)(a) (2007).

The Health Care Compliance Professional’s Manual

51 Colo. Rev. Stat. § 25.5-4-306(3)(b) (2007).
52 HB 1144, 66th Gen. Assem., 1st Reg. Sess. (Colo. 2007).

%3 Legislation creating a Connecticut false claims act (SB 1428)
was pending prior to the close of the legislative session in June
2007. The Act failed to pass out of the Senate. See HB 1428, 2007
Leg., Reg. Sess. (Conn. 2007).

% The Delaware False Claims and Reporting Act is codified at
Del. Code Ann. Tit. 6, § §1201 - 1209 (2007).
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23,508

Basics of the Law

¢ Knowingly presents, or causes to be presented,
directly or indirectly, to an officer or employee
of the government a false or fraudulent claim
for payment or approval.

* Knowingly makes, uses, or causes to be made or
used, directly or indirectly, a false record or
statement to get a false or fraudulent claim paid
or approved.

¢ Conspires to defraud the government by getting
a false or fraudulent claim allowed or paid.

® Has possession, custody, or control of property
or money used or to be used by the government
and, intending to defraud the government or
willfully to conceal the property, delivers or
causes to be delivered less property than the
amount for which the person receives a certifi-
cate or receipt.

¢ Is authorized to make or deliver a document
certifying receipt of property used or to be used
by the government and, intending to defraud
the government, makes or delivers the receipt
without completely knowing that the informa-
tion on the receipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from an of-
ficer or employee of the government who the
person knows may not lawfully sell or pledge
the property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, increase, or decrease an obligation to pay
or transmit money or property to or from the
government.*

Damages. Any person found in violation of the
Delaware Act is liable to the government for a civil
penalty of no less than $5,500 and no more than
$11,000 for each act constituting a violation. Any
person found to violate the Delaware Act is also
liable for three times the amount of damages sus-
tained by the government because of the violation,
plus the costs incurred in bringing the civil action to
recover any such penalty or damages, including rea-
sonable attorneys’ fees and costs.®* Damages may be
reduced to no less than two times the amount of
damages sustained by the government if the court
finds certain mitigating factors demonstrating coop-
eration by the person who committed the violation.”

Who may bring an action. The Delaware Act
requires the Delaware Attorney General to investi-
gate all suspected violations of the Delaware Act. If a
violation is found, the Delaware Attorney General
may bring a civil action against such person.® The
Delaware Act also allows qui tam actions.”

A complaint filed by a qui tam plaintiff will be
filed in camera, will remain under seal for at least 60
days, and a copy will be served on the Delaware
Attorney General along with written disclosure of all
material evidence. The government is allowed to
intervene and proceed with the action within 60
days after it receives the complaint, material evi-
dence and information, and a written determination
from the Delaware Attorney General stating whether
there is substantial evidence that a violation has
occurred.®

Before the expiration of the 60-day period (sub-
ject to extensions allowed under §1203(b)(3)), the
government must either proceed with the action or
notify the court that it will not proceed with the

% Del. Code Ann. Tit. 6, §1201(a) (2007). “Knowingly” is
defined as having actual knowledge of the information, acting
in deliberate ignorance of the truth or falsity of the information,
or acting in “reckless disregard” for the truth or falsity of the
information. No proof of specific intent to defraud is required.
Del. Code Ann. Tit. 6, §1202(4) (2007). “Government” includes
all departments, boards or commissions of the executive branch
of the state, all political subdivisions of the state, the Delaware
Department of Transportation and all state and municipal au-
thorities, all organizations created by or pursuant to a statute
which declares in substance that such organization performs or
has for its purpose the performance of an essential governmen-
tal function, and all organizations, entities or persons receiving
funds of the state where the act complained of pursuant to this

120,378H

chapter relates to the use of such funds of the state. Del. Code
Ann. Tit. 6, § 1202(3) (2007).

% Del. Code Ann. Tit. 6, § 1201(a) - (b) (2007).
57 Del. Code Ann. Tit. 6, § 1201(b) (2007).
% Del. Code Ann. Tit. 6, § 1203(a) (2007).

% The Delaware Act allows “any affected person, entity or
organization” to bring a private civil action on behalf of them-
selves and the government for a violation of the Delaware Act.
The Delaware Act does not define or explain when a person is
considered “affected” by the violation. Del. Code Ann. Tit. 6,
§1203(b)(1) (2007).

% Del. Code Ann. Tit. 6, § 1203(b)(2) (2007).

©2007 CCH. All Rights Reserved.
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action. If the government elects not to proceed with
the action, the private party has a right to conduct
the action if the Delaware Attorney General deter-
mined that there was substantial evidence that a
violation occurred.®!

Qui tam Awards. If the government proceeds
with the action brought by the private party, the
private party shall receive at least 15% but not more
than 25% of the proceeds of the action or settlement
of the claim, “depending upon the extent to which
the party substantially contributed to the prosecu-
tion of the action.”s2 However, if the court finds the
action was primarily based on disclosures of specific
information from the news media or relating to alle-
gations or transactions in a criminal, civil, or admin-
istrative hearing, the court may award no more than
10% of the proceeds, taking into account the role of
the private party in bringing and advancing the
case.® If the government elects not proceed with an
action under the Delaware Act, the private party
shall receive an amount no less than 25% and no
more than 30% of the proceeds of the action or
settlement, plus reasonable expenses and fees.*

Statute of Limitations; burden of proof. A civil
action filed under the Delaware Act may not be
brought (1) more than six years after the date the
violation is committed, or (2) more than three years
after the date when facts material to the right of
action are known or reasonably should have been
known by the government official charged with re-
sponsibility to act. In no event may a civil action be
brought more than 10 years after the date on which
the violation is committed.® In any action brought
under the Delaware Act, the government or the pri-
vate party is required to prove all the essential ele-
ments of the cause of action, including damages, by
a preponderance of the evidence.®

Whistleblower protection. The Delaware Act
provides protection against retaliation from employ-
ers for employees who act in furtherance of false
claims actions filed under the Delaware Act.*”

23,509

Summary of State Civil False Claims Laws

920,3781 District of Columbia

General. The purpose of the District of Colum-
bia law prohibiting false Medicaid claims (D.C. Act)
is to deter persons from knowingly causing or assist-
ing in causing the District to pay false claims, and to
provide remedies for obtaining treble damages and
civil penalties. Any person who commits one of the
following acts is in violation of the D.C. Act:%

¢ Knowingly presents, or causes to be presented,
to an officer or employee of the District a false
claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false
claim paid or approved by the District.

* Conspires to defraud the District by getting a
false claim allowed or paid by the District.

® Has possession, custody, or control of public
property or money used, or to be used, by the
District and knowingly delivers, or causes to be
delivered, less property than the amount for
which the person receives a certificate or receipt.

¢ Is authorized to make or deliver a document
certifying receipt of property used, or to be
used, by the District and knowingly makes or
delivers a document that falsely represents the
property used or to be used.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from any
person who lawfully may not sell or pledge the
property.

¢ Knowingly makes or uses, or causes to be made
or used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the District.

® Is a beneficiary of an inadvertent submission of
a false claim to the District, subsequently dis-
covers the falsity of the claim, and fails to dis-
close the false claim to the District.

¢ [s the beneficiary of an inadvertent payment or
overpayment by the District of monies not due

¢ Del. Code Ann. Tit. 6, §1203(b)(4)(b) (2007); see also Del.

Code Ann. Tit. 6, § 1204(d) (2007).
92 Del. Code Ann. Tit. 6, § 1205(a) (2007).
% Del. Code Ann. Tit. 6, § 1205(a) (2007).

% Del. Code Ann. Tit. 6, § 1209 (2007).

66 Del. Code Ann. Tit. 6, § 1209(b) (2007).

9 Del. Code Ann. Tit. 6, § 1208 (2007).

% The District of Columbia law prohibiting false Medicaid

% Del. Code Ann. Tit. 6, § 1205(b) (2007). claims is codified at D.C. Ann. Code §2-308.13 et seq. (2007). The

law has no official title.
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Basics of the Law

and knowingly fails to repay the inadvertent
payment or overpayment to the District.®”

Damages. In addition to criminal penalties
under §2-308.21, a person found to have violated the
D.C. Act shall be liable to the District for a civil
penalty of no less than $5,000 and no more than
$10,000 for each act constituting a violation, plus
three times the amount of damages sustained by the
District due to the violation.”” Damages may be re-
duced to no more than two times the amount of
damages sustained by the government if the court
finds certain mitigating factors demonstrating coop-
eration by the person who violated the D.C. Act.”

Who may bring an action. The D.C. Act re-
quires the Attorney General for the District of Co-
lumbia to investigate all suspected violations of the
D.C. Act involving District funds. If a violation is
found, the Attorney General may bring a civil action
against such person in the Superior Court of the
District of Columbia.”? The D.C. Act also allows for
qui tam actions brought in the name of the qui tam
plaintiff and for the District, or in the name of the
District.”? The qui tam complaint will be filed in
camera, shall remain under seal for at least 180 days,
and a copy is required to be served on the Attorney
General for the District along with written disclosure
of all material evidence and information.”

Within 180 days after receiving the complaint
(subject to  extensions allowed under
§2-308.15(b)(5)), the Attorney General for the Dis-
trict must either (1) notify the court that he/she
intends to proceed with the action, or (2) notify the
court that he/she will not proceed with the action. If
the Attorney General for the District elects not to
proceed with the action, the qui tam plaintiff has the
right conduct the action.” However, the action must
be proper pursuant to §2-308.15(c).” Once a qui tam

plaintiff brings an action, no other person may bring
an action based on the same facts.”

Qui tam awards. If the District elects to proceed
with the action brought by the qui tam plaintiff, and
the qui tam action was proper pursuant to
§2-308.15(c), the qui tam plaintiff shall receive at least
10% but not more than 20% of the proceeds of the
judgment or settlement of the claim, “depending
upon the extent to which the party substantially
contributed to the prosecution of the action.””® If the
court finds the qui tam plaintiff was substantially
involved in the fraudulent activity on which the
action was based, the court may award less than
10%.7 If the District elects not proceed with the
action brought by the qui tam plaintiff, the qui tam
plaintiff shall receive at least 25% but no more than
40% of the proceeds of the action or settlement, plus
reasonable expenses and fees. If the qui tam plaintiff
was substantially involved in the fraudulent activity
on which the action was based, the court may award
less than 25%.% If a defendant prevails in an action
conducted by qui tam plaintiff, and the court finds
the qui tam plaintiff's claim was “frivolous, vexa-
tious, or brought solely for purposes of harassment,”
the court may award the defendant reasonable attor-
neys’ fees and expenses.®!

Statute of Limitations; burden of proof. A civil
action may not be filed under the D.C. Act (1) more
than six years after the date the violation is commit-
ted, or (2) more than three years after the date when
facts material to the right of action are known or
reasonably should have been known by an official of
the Office of the Attorney General for the District. In
no event may a civil action be brought more than
nine years after the date on which the violation is
committed.® In any action brought under the D.C.
Act, the District or the qui tam plaintiff is required to

“D.C. Ann. Code §2-308.14(a) (2007). “Knowingly” is de-
fined as having actual knowledge of the falsity of the informa-
tion, acting in deliberate ignorance of the truth or falsity of the
information, or acting in reckless disregard for the truth or
falsity of the information. No proof of specific intent to defraud
is required for an act to be knowing. D.C. Ann. Code
§2-308.13(3) (2007).

70D.C. Ann. Code §2-308.14(a) (2007

1 D.C. Ann. Code §2-308.14(b) (2007

72D.C. Ann. Code §2-308.15(a) (2007

73 D.C. Ann. Code §2-308.15(b) (2007

120,378l

74 1d.

7 D.C. Ann. Code § 2-308.15(b)(4) (2007).
76 D.C. Ann. Code §2-308.15(e)(1) (2007).
77 D.C. Ann. Code § 2-308.15(b)(6) (2007).
78 D.C. Ann. Code §2-308.15(f)(1) (2007).
7 Id.

80D.C. Ann. Code §2-308.15(£)(2) (2007).
81 D.C. Ann. Code §2-308.15(f)(5) (2007).
82 D.C. Ann. Code §2-308.17(a) (2007).
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prove all the essential elements of the cause of ac-
tion, including damages, by a preponderance of the
evidence.®

Whistleblower protection. The D.C. Act forbids
employers from adopting, creating, or enforcing any
regulation or policy that would prevent an employee
from disclosing a violation of the D.C. Act to a
government or law enforcement agency.® The D.C.
Act also provides protection against retaliation from
employers for employees acting in furtherance of
actions filed pursuant to the D.C. Act.®

920,378] Florida

General. The purpose of the Florida False
Claims Act (Florida Act) is to deter persons from
knowingly causing or assisting in causing the Flor-
ida government to pay false or fraudulent claims,
and to provide remedies for obtaining treble dam-
ages and civil penalties. A person is in violation of
the Florida Act if he or she commits one of the
following seven acts:®

¢ Knowingly presents or causes to be presented to
an officer or employee of an agency a false or
fraudulent claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by an
agency.

* Conspires to submit a false or fraudulent claim
to an agency or to deceive an agency for the
purpose of getting a false or fraudulent claim
allowed or paid.

® Has possession, custody, or control of property
or money used or to be used by an agency and,
intending to deceive the agency or knowingly
conceal the property, delivers or causes to be
delivered less property than the amount for
which the person receives a certificate or receipt.

23,511

Summary of State Civil False Claims Laws

¢ Is authorized to make or deliver a document
certifying receipt of property used or to be used
by an agency and, intending to deceive the
agency. makes or delivers the receipt without
knowing that the information on the receipt is
true.

¢ Knowingly buys or receives, as a pledge of an
obligation or a debt, public property from an
officer or employee of an agency who may not
sell or pledge the property lawfully.

¢ Knowingly makes, uses or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to an agency.®”

Damages. A person who violates the Florida
Act is liable to the state of Florida for a civil penalty
of not less than $5,500 and not more than $11,000,
plus three times the amount of damages sustained
by the state.® Damages may be reduced to no less
than two times the amount of damages sustained by
the state if the court finds certain mitigating factors
demonstrating cooperation by the person who com-
mitted the violation.®

Who may bring an action. The Department of
Legal Affairs is authorized to investigate and file
civil suits for violations of the Florida Act.® The
Florida Act also allows qui tam plaintiffs to bring a
civil action in the name of the state of Florida for a
violation of the Florida Act.”® The qui tam complaint
must be filed in the circuit court of the Second
Judicial District, in and for Leon County, and a copy,
along with a written disclosure of all material evi-
dence and information, must be served on the Attor-
ney General, as head of the Department, and on the
Chief Financial Officer, as head of the Department of
Financial Services.”? The complaint will remain
under seal for 90 days, unless a extension is granted
pursuant to chapter 68.083(5).

8 D.C. Ann. Code §2-308.17(c) (2007).
8 D.C. Ann. Code §2-308.16(a) (2007).
8 D.C. Ann. Code §2-308.16(b) (2007).

8 The Florida False Claims Act is codified at Fl. Stat. ch.
68.081 et seq. (2007).

8 Fla. Stat. ch. 68.082(2) (2007). “Knowingly” is defined as o
having actual knowledge of the information, acting in deliber- Fla. Stat. ch. 68.083(2) (2007).
ate ignorance of the truth or falsity of the information, or acting % Fla. Stat. ch. 68.083(3) (2007).
in reckless disregard for the truth or falsity of the information. B Id.

No proof of specific intent to defraud is required and innocent
mistake is a defense to charges brought under the Florida Act.
Fla. Stat. ch. 68.082(c) (2007).

88 Fla. Stat. ch. 68.082(2) (2007).
8 Fla. Stat. ch. 68.082(3) (2007).
% Fla. Stat. ch. 68.083(1) (2007).
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Basics of the Law

Within 90 days after receiving the complaint
and material evidence (unless an extension is
granted pursuant to chapter 68.083(5)), the Depart-
ment of Legal Affairs or the Department of Financial
Services must elect to either (1) intervene and pro-
ceed with the action on behalf of the state of Florida,
or (2) notify the court that it declines to take over the
action.** If the Department of Legal Affairs or the
Department of Financial Services chooses not to pro-
ceed with the action, the qui tam plaintiff has the
right conduct the action.”

Qui tam awards. If the Department of Legal
Affairs proceeds in an action brought by a qui tam
plaintiff, the qui tam plaintiff shall receive between
15% and 25% of the proceeds recovered under the
action or settlement. However, if the case is based
primarily on disclosures other than those of the qui
tam plaintiff, the qui tam plaintiff will not receive
more than 10% of the proceeds recovered under the
action or settlement.”

If the Department of Legal Affairs does not
proceed with an action brought by a qui tam plaintiff,
the qui tam plaintiff bringing the action or settling
the claim will be awarded between 25% and 30% of
the proceeds or settlement recovered.” A qui tam
plaintiff that planned or initiated the violation will
receive a reduced reward.”® If the Department of
Legal Affairs does not proceed with the action and
the defendant prevails, the qui tam plaintiff will be
responsible for the defendant’s reasonable attorneys’
fees and costs.”

Statute of Limitations; burden of proof. The
Florida Act provides that a cause of action may be
brought no more than six years after the date of the
violation, and no more than three years after the
date when facts material to the right of action are
known or reasonably should have been known by

the responsible state official; but in no event more
than 10 years after the date on which the violation
was committed, whichever occurs last.! Whomever
brings an action under the Florida Act is required to
prove all the essential elements of the cause of ac-
tion, including damages, by a preponderance of the
evidence.”!

Whistleblower protection. The Florida Act pro-
vides protection against retaliation from employers
for employees who act in furtherance of an action
filed pursuant to the Florida Act.!

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the then current
version of the Florida Act did not meet all the re-
quirements of §§6031(b)(1) or 6031(b)(2) of the
DRA.'® The now current version of the Florida Act
(as summarized herein), as amended by legislative
bill CS/SB 2312, has not yet been reviewed by the
OIG. The purpose of the CS/SB 2312, which became
effective on July 1, 2007, was to bring the Florida Act
into conformity with the Federal FCA.

920,378K Georgia

General. A person'® who commits any of the
following acts violates the Georgia State False Medi-
caid Claims Act (Georgia Act):1%

¢ Knowingly!'® presents or causes to be presented
to the Georgia Medicaid program a false or
fraudulent claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the Geor-
gia Medicaid program.

* Conspires to defraud the Georgia Medicaid pro-
gram by getting a false or fraudulent claim al-
lowed or paid.

9 Fla. Stat. ch. 68.083(3)-(6) (2007).

% Fla. Stat. ch. 68.083(6) (2007).

% Fla. Stat. ch. 68.085(1)-(2) (2007).

97 Fla. Stat. ch. 68.085(3) (2007).

% Fla. Stat. ch. 68.085(6) (2007).

% Fla. Stat. ch. 68.086(6)(3) (2007).

100 Fla. Stat. ch. 68.089 (2007).

101 Fla. Stat. ch. 68.090 (2007).

102 Fla. Stat. ch. 68.088 (2007).

103 http: // oig.hhs.gov / fraud / falseclaimsact.html.
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104 “Person” is defined as any natural person, corporation,
company, association, firm, partnership, society, joint-stock
company, or any other entity with the capacity to sue or be
sued. O.C.G.A. §49-4-168(3) (2007).

105 The Georgia State False Claims Act, which became effec-
tive May 24, 2007, is codified at O.C.G.A. §49-4-168.

106 “Knowingly” is defined as having “actual knowledge” of
the information, acting in “deliberate ignorance” of the truth or
falsity of the information, or acting in “reckless disregard” of
the truth or falsity of the information. O.C.G.A. §49-4-168(2)(A)
- (C) (2007).
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¢ Having possession, custody, or control of prop-
erty or money used, or to be used, by the Geor-
gia Medicaid Program and, intending to
defraud the Georgia Medicaid program or will-
fully to conceal the property, delivers, or causes
to be delivered, less property than the amount
for which the person receives a certificate of
receipt.

® Being authorized to make or deliver a document
certifying receipt of property used, or to be
used, by the Georgia Medicaid program and,
intending to defraud the Georgia Medicaid pro-
gram, makes or delivers the receipt without
completely knowing that the information on the
receipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from an of-
ficer or employee of the Georgia Medicaid pro-
gram, who lawfully may not sell or pledge the
property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay, repay,
or transmit money or property to the state of
Georgia.

Damages. Any person who violates the Georgia
Act is liable to the state of Georgia for a civil penalty
of not less than $5,500 and not more than $11,000 for
each false or fraudulent claim. Violators are also
liable for three times the amount of damages the
Georgia Medicaid program sustains.!” Damages
may be reduced to not less than two times the actual
damages sustained by the Georgia Medicaid pro-
gram if the court finds certain mitigating
circumstances.

Who may bring an action. The Georgia Attor-
ney General may bring a civil action against a per-
son if the Attorney General finds that the person has
violated or is violating the Georgia Act. The Attor-
ney General is authorized to investigate suspected,

23,513

Summary of State Civil False Claims Laws

alleged, and reported violations of the Georgia
Act.’® The Georgia Act also allows for qui tam
actions.!®

A qui tam plaintiff must serve the Attorney Gen-
eral with a copy of the complaint and written disclo-
sure of substantially all material evidence and
information the plaintiff possesses.!® The qui tam
plaintiff’s complaint will be filed in camera, will re-
main under seal for at least 60 days, and service will
not be made on the defendant until the court so
orders.!'! While the complaint is under seal, the At-
torney General may elect to intervene and proceed
with the action.!?

If the Attorney General intervenes and proceeds
with the civil action, he or she will have primary
responsibility for prosecuting the civil action and
will not be bound by an act of the qui tam plaintiff.!3
The qui tam plaintiff will have a right to continue as
a party to the civil action if the Attorney General
intervenes.!* If the Attorney General declines to pro-
ceed with the action, the qui tam plaintiff will have
the right to conduct the civil action.'> The court
may, however, permit the Attorney General to inter-
vene at a later date for any purpose.!®

Qui tam awards. If the Attorney General pro-
ceeds with a civil action brought by a private person,
the person will receive at least 15% but not more
than 25% of the proceeds of the civil action or settle-
ment of the claim, depending on the extent to which
the person “substantially contributed to the prosecu-
tion of the civil action.”"” If the court finds that the
civil action is based primarily on disclosures of spe-
cific information other than information provided by
the person bringing the civil action, the court may
award the plaintiff an appropriate sum, not exceed-
ing 10% of the proceeds.'s If the Attorney General
does not proceed with a civil action, the person
bringing the civil action or settling the claim will
receive an amount not less than 25% and not more
than 30% of the proceeds of the action or settle-

17 0.C.G.A. §49-4-168.1(a)(7) (2007).
108 0.C.G.A. §49-4-168.2 (2007).

19 0.C.G.A. §49-4-168.2(b) (2007).
110 0.C.G.A. §49-4-168.2(c)(1) (2007).
11 0.C.G.A. §49-4-168.2(c)(2) (2007).
1120.C.G.A. §49-4-168.2(c)(2) (2007).
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130.C.G.A. §49-4-168.2(c)(6)(d)(1) (2007).
140.C.G.A. §49-4-168.2(c)(6)(d)(1) (2007).
15 0.C.G.A. §49-4-168.2(c)(6)(f) (2007).

116 0.C.G.A. §49-4-168.2(c)(6)(f) (2007).

17 0.C.G.A. §49-4-168.2(i)(1) (2007).

18 0.C.G.A. §49-4-168.2(c)(6)(i)(1) (2007).
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ment.'? If the action is brought by a qui tam plaintiff
and the Attorney General does not intervene, the
court may award the defendant its reasonable attor-
ney’s fees and expenses if the defendant prevails
and the court finds that the action was “clearly
frivolous, vexatious, or brought primarily for pur-
poses of harassment.”'20

Statute of Limitations. A civil action filed
under the Georgia State Medicaid False Claims Act
must be filed within three years after the date the
violation was committed or three years after the date
when facts material to the right of action were
known or reasonably should have been known by
the state official charged with the responsibility to
act in the circumstances, whichever occurs last. A
civil action may not, in any event, be filed more than
ten years after the date on which the violation was
committed.!?!

Whistleblower protection. An employee will be
entitled to various forms of relief if the employee is
discharged, demoted, suspended, threatened, ha-
rassed, or in any other manner discriminated against
in the terms and conditions of employment by his or
her employer because of lawful acts done by the
employee, on behalf of the employee, or others, in
furtherance of a civil action under the Georgia Act.'??

920,378L Hawaii

General. Any person who commits one of the
following acts is in violation of Hawaii’s false claims
act (Hawaii Act):1

* Knowingly presents, or causes to be presented,
to an officer or employee of the state a false or
fraudulent claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the state.

¢ Conspires to defraud the state by getting a false
or fraudulent claim allowed or paid.

® Has possession, custody, or control of property
or money used, or to be used, by the state and,
intending to defraud the state or willfully to
conceal the property, delivers, or causes to be
delivered, less property than the amount for
which the person receives a certificate or receipt.

¢ Is authorized to make or deliver a document
certifying receipt of property used, or to be
used, by the state and, intending to defraud the
state, makes or delivers the receipt without com-
pletely knowing that the information on the re-
ceipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from any
officer or employee of the state who may not
lawfully sell or pledge the property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the state.

¢ Is a beneficiary of an inadvertent submission of
a false claim to the state, who subsequently
discovers the falsity of the claim, and fails to
disclose the false claim to the state within a
reasonable time after discovery of the false
claim.'*

Damages. Any person who violates the Hawaii
Act is liable to the state for a civil penalty of not less
than $5,000 and not more than $10,000, plus three
times the amount of damages that the state sus-
tained because of that person’s act.’”> Damages may
be reduced to no less than two times the amount of
damages sustained by the state if the court finds
certain mitigating factors demonstrating cooperation
by the person who committed the violation.’® Any
person who violates the Hawaii Act will also be
liable to the state for the costs and attorneys’ fees
incurred to recover the penalty or damages.'?”

1190,C.G.A. §49-4-168.2(c)(6)(1)(2) (2007).
1200.C.G.A. §49-4-168.2(c)(6)(i)(4) (2007).
1210,C.G.A. §49-4-168.5 (2007).
120,C.G.A. §49-4-168.4 (2007).

123 Hawaii’s false claims statute is codified at Haw. Rev. Stat.

§§661-21 - 661-29 (2007).

124 Haw. Rev. Stat. § 661-21(a) (2007). “Knowingly” is defined
as having actual knowledge of the information, acting in delib-

120,378L

erate ignorance of the truth or falsity of the information; or
acting in reckless disregard of the truth or falsity of the informa-
tion. No proof of specific intent to defraud is required. Haw.
Rev. Stat. § 661-21(e) (2007).

125 Haw. Rev. Stat. § 661-21 (a) (2007).
126 Haw. Rev. Stat. § 661-21 (b) (2007).
127 Id

©2007 CCH. All Rights Reserved.
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Who may bring an action. The Hawaii Act re-
quires the Hawaii Attorney General to investigate
any violations of the Hawaii Act. If violations are
found, the Hawaii Attorney General is authorized to
bring civil actions against the violator.!?® Private per-
sons (qui tam plaintiffs) may also bring a civil action
for a violation of the Hawaii Act, for that person and
for the state. A copy of the qui tam complaint, along
with a written disclosure of all known material evi-
dence and information must be served on the state.
The qui tam complaint will be filed in camera and
shall remain under seal for at least 60 days.'?

Before the expiration of the 60-day seal period
(subject to extensions granted pursuant to
§661-25(c)), the state must elect to either (1) proceed
with the action on behalf of the state, or (2) notify the
court that it declines to conduct the action. If the
state chooses not to proceed with the action, the
private person has a right to conduct a qui tam
action.'®

Qui tam awards. If the state proceeds with an
action brought by a qui tam plaintiff, the qui tam
plaintiff is entitled to receive between 15% and 25%
of the proceeds of the action or settlement of the
claim, depending upon the extent to which the qui
tam plaintiff substantially contributed to the prose-
cution of the action. The court may reduce the qui
tam plaintiff’s award to no more than 10% of the
proceeds if it finds that the action was primarily
based on information from the news media or from
disclosures of information other an information pro-
vided by the qui tam plaintiff.’!

If the state chooses not proceed with an action, a
qui tam plaintiff bringing the action or settling the
claim is entitled to receive between 25% and 30% of
the proceeds of the action or settlement plus reason-
able expenses and attorneys’ fees and costs. All such
expenses, fees, and costs are to be awarded against
the defendant.’®
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Whether or not the state proceeds with the ac-
tion, if the court finds that the person bringing the
action or settling the claim planned and initiated the
violation of the Hawaii Act, the court may reduce
the person’s share of proceeds.

Statute of Limitations; burden of proof. A civil
action filed under the Hawaii Act must be brought
within 6 years after the false claim is discovered or
by reasonable diligence should have been discov-
ered and, in any event, not more than 10 years after
the date on which the violation occurred.'® Any
determination that a person has violated the Hawaii
Act must be based on a preponderance of the
evidence.13*

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the Hawaii Act,
along with the Hawaii Whistleblower Protection
Act, Haw. Rev. Stat. §378-61 et seq., meets the re-
quirements of § 6031(b) of the DRA.1%

920,378M Idaho

General. A provider who commits the follow-
ing act is in violation of the Idaho law prohibiting
false Medicaid claims (Idaho Act):1%

¢ Knowingly with intent to defraud by means of
false statement or representation, obtains com-
pensation from public funds greater than that to
which he is legally entitled for services or sup-
plies furnished or purportedly furnished.

Damages. A provider found to violate the Idaho
Act is liable for civil damages equal to three times
the amount by which any figure is falsely over-
stated.'” A proposed amendment to this section
would have awarded costs and attorneys fees to the
prevailing party.'® The bill died in committee at the
end of the 2007 legislative session on March 30, 2007.
The Idaho Legislature will reconvene on January 7,
2008.

128 Haw. Rev. Stat. § 661-22 (2007).

129 Haw. Rev. Stat. § 661-25 (b) (2007).

130 Haw. Rev. Stat. § §661-25 (d) & 661-26 (c) (2007).
131 Haw. Rev. Stat. § 661-27 (a) (2007).

132 Haw. Rev. Stat. § 661-27 (b) (2007).

133 Haw. Rev. Stat. § 661-24 (2007).
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134 Haw. Rev. Stat. § 661-23 (2007).
135 http: // oig.hhs.gov/ fraud / falseclaimsact.html.
136 The Idaho law prohibiting false or fraudulent Medicaid

claims is codified at Idaho Code Ann. § 56-227B (2007).

137 Idaho Code Ann. § 56-227B (2007).
138 HB 166. The bill would also have amended and added to

the existing law regarding the Medicaid Fraud Control Unit.

120,378M
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Who may bring an action. The Director of the
Department of Health and Welfare has the right to
bring actions for the recovery of damages under the
Idaho Act.'® The Idaho Act does not provide for qui
tam actions.

Qui tam awards. The Idaho Act does not pro-
vide for qui tam actions.

Burden of proof. The burden of proof for the
recovery of damages under the Idaho Act is the
same as that used in other civil actions for the recov-
ery of damages.!®

Whistleblower protection. The Idaho Act does
not specifically provide protection to
whistleblowers.!4!

920,378N Illinois

General. Any person who commits one of the
following acts is in violation of the Illinois
Whistleblower Reward and Protection Act (Illinois
Act):®2

¢ Knowingly presents, or causes to be presented,
to an officer or employee of the state a false or
fraudulent claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the state.

¢ Conspires to defraud the state by getting a false
or fraudulent claim allowed or paid.

* Has possession, custody, or control of property
or money used, or to be used, by the state and,
intending to defraud the state or willfully to
conceal the property, delivers, or causes to be
delivered, less property than the amount for
which the person receives a certificate or receipt.

e Authorized to make or deliver a document certi-

fying receipt of property used, or to be used, by
the state and, intending to defraud the state,

makes or delivers the receipt without com-
pletely knowing that the information on the re-
ceipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from an of-
ficer or employee of the state, who lawfully may
not sell or pledge the property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the state.!43

Damages. A person who violates the Illinois Act
is liable to the state for a civil penalty of not less than
$5,500 and not more than $11,000, plus three times
the amount of damages sustained by the state be-
cause of the act. A person violating the Illinois Act is
also liable to the state for the costs of a civil action
brought to recover any such penalty or damages.!*
Unlike other state false claims acts, the Illinois Act
does not have a reduction of damages provision.

Who may bring an action. The Illinois Act re-
quires the Illinois Department of State Policy to dili-
gently investigate civil violations of the Illinois Act.
The Illinois Attorney General is authorized to bring
civil actions against any person found to be in viola-
tion of the Illinois Act.'*> The Illinois Act allows a
private person to bring a civil action for a violation
of the Illinois Act in the name of the state. The
complaint will be filed in camera, will remain under
seal for at least 60 days, and a copy will be served on
the state along with written disclosure of all known
material evidence and information.!4

Before the expiration of the 60-day seal period
(subject to extensions granted pursuant to
§175/4(b)(3)), the state must elect to either (1) con-
duct the action on behalf of the state, or (2) notify the
court that it declines to conduct the action.'” If the

139 Tdaho Code Ann. § 56-227B (2007).

140 Jdaho Code Ann. § 56-227B (2007).

41 Tdaho does have a separate whistleblower protection stat-
ute to generally protect public employees who disclose infor-
mation regarding potential violations of the law against
retaliation. Idaho Code Ann. §6-2101, et. seq. (2007).

142 The Illinois Whistleblower Reward and Protection Act is
codified at 740 Ill. Comp. Stat 175/1 et seq. (2007).

143740 Tll. Comp. Stat. 175/3(a) (2007). “Knowingly” is de-
fined as having actual knowledge of the information, acting in

120,378N

deliberate ignorance of the truth or falsity of the information, or
acting in reckless disregard for the truth or falsity of the infor-
mation. No proof of specific intent to defraud is required. 740
I1l. Comp. Stat. 175/3(b) (2007).

144740 T11. Comp. Stat. 175/3(a
145740 111. Comp. Stat. 175/4(a
146 740 T11. Comp. Stat. 175/4(b
147740 T11. Comp. Stat. 175/4(b

(2007).
(2007).
(2007).
(4) (2007).

©2007 CCH. All Rights Reserved.
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state chooses not to proceed with the action, the
private person has a right to conduct a qui tam
action.’® A court will not have jurisdiction over an
action brought under the Illinois Act “based upon
the public disclosure of allegations or transactions in
a criminal, civil, or administrative hearing, in a legis-
lative, administrative, or Auditor General’s report,
hearing, audit, or investigation, or from the news
media, unless the action is brought by the Attorney
General or the person bringing the action is an origi-
nal source of the information.”*

Qui tam awards. If the state proceeds with an
action brought by a qui tam plaintiff, the qui tam
plaintiff is entitled to receive between 15% and 25%
of the proceeds of the action or settlement of the
claim, depending upon the extent to which the qui
tam plaintiff substantially contributed to the prose-
cution of the action.!™ The court may reduce the qui
tam plaintiff’s award to no more than 10% of the
proceeds if it finds that the qui tam plaintiff was not
an original source of the information.'!

If the state chooses not proceed with an action
brought by a qui tam plaintiff, the qui tam plaintiff
bringing the action or settling the claim is entitled to
receive between 25% and 30% of the proceeds of the
action or settlement plus reasonable expenses and
attorneys’ fees and costs. All such expenses, fees,
and costs are to be awarded against the defendant.'*?

Whether or not the state proceeds with the ac-
tion, if the court finds that the person bringing the
action or settling the claim planned and initiated the
violation of the Illinois Act, the court may reduce the
person’s share of proceeds.'®

If a defendant prevails in an action conducted
by qui tam plaintiff, and the court finds the qui tam
plaintiff’s claim was “frivolous, clearly vexatious, or
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primarily brought for purposes of harassment,” the
court may award the defendant reasonable attor-
neys’ fees and expenses.!>

Statute of Limitations; burden of proof. A civil
action filed under the Illinois Act may not be filed
more than six years after the date on which the
violation is committed, more than three years after
the date when facts material to the right of action are
known or reasonably should have been known by
the official of the state charged with the responsibil-
ity to act in the circumstances, or, in any event, no
more than ten years after the date on which the
violation is committed, whichever occurs last.’s®

The state must prove all the essential elements
of the cause of action, including damages, by a pre-
ponderance of the evidence.

Whistleblower protection. The Illinois Act pro-
vides protection for any employee who is retaliated
against due to his or her lawful acts committed in
furtherance of an action or investigation conducted
under the Illinois Act.'”

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the Illinois Act
meets the requirements of § 6031(b) of the DRA.'%#

920,3780 Indiana

General. The Indiana False Claims and
Whistleblower Protection Act (Indiana Act) was en-
acted to assist the state in combating fraud and
recovering losses resulting from fraud against the
state.’™ Any person who knowingly or intentionally
commits one of the following acts is in violation of
the Indiana Act:'®

® Presents a false claim to the state for payment or
approval.

148 740 TII. Comp. Stat. 175/4(b)(4) (2007).

149740 TIl. Comp. Stat. 175/4(d)(2) (2007). “Original source”
means an individual who has direct and independent knowl-
edge of information on which the allegations are based and has
voluntarily provided the information to the state before filing
an action under §175/4 of the Illinois Act. 740 Ill. Comp. Stat.

175/4(e)(4)(B) (2007).
150 740 T11. Comp. Stat. 175/4(d)(1) (2007).
151 740 T11. Comp. Stat. 175/4(d)(1) (2007).
152 740 111. Comp. Stat. 175/4(d)(2) (2007).
153 740 11l. Comp. Stat. 175/4(d)(2) (2007).

The Health Care Compliance Professional’s Manual

154 740 T11. Comp. Stat. 175/4(d)(4) (2007).

155 740 I1L. Comp. Stat. 175/5 (2007).

156 740 I11. Comp. Stat. 175/5 (2007).

157740 T1l. Comp. Stat. 175/4(g) (2007).

158 http: // oig.hhs.gov/fraud/falseclaimsact.html.

1% The Indiana False Claims and Whistleblower Protection

Act is codified at Ind. Code § 5-11-5.5-1 et seq. (2006).

160 Unlike other state false claims acts, the Indiana Act does

not define “knowingly” to include acting with “deliberate igno-
rance” or in “reckless disregard” for the truth or falsity of the
information. See Ind. Code § 5-11-5.5-1.

120,3780
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e Makes or uses a false record or statement to
obtain payment or approval of a false claim
from the state.

e With intent to defraud the state, delivers less
money or property to the state than the amount
recorded on the certificate or receipt the person
receives from the state.

¢ With intent to defraud the state, authorizes issu-
ance of a receipt without knowing that the infor-
mation on the receipt is true.

® Receives public property as a pledge of an obli-
gation on a debt from an employee who is not
lawfully authorized to sell or pledge the
property.

® Makes or uses a false record or statement to
avoid an obligation to pay or transmit property
to the state.

¢ Conspires with another person to perform an act
described above.

¢ Causes or induces another person to perform an
act described above.!®!

Damages. A person who violates the Indiana
Act is liable for a minimum civil penalty of $5,000
per claim, plus three times the amount of damages
sustained by the state because of the violation. Un-
like other state false claims acts, the Indiana Act
does not cap its civil penalty provision. In addition,
a person who violates the Indiana Act is liable to the
state for the costs of a civil action brought to recover
a penalty or damages.!®> The civil penalty will be
eliminated and damages can be reduced to not less
than two times the amount of damages that the state
sustained because of the violation if the court finds
certain mitigating factors relating to cooperation by
the person who violated the Indiana Act.!¢®

Who may bring an action. The Indiana Attor-
ney General or Indiana Inspector General may in-
vestigate false claim violations and file civil suits for
false claims violations. If the Indiana Attorney Gen-
eral discovers a violation, he or she may bring a civil

action. If the Indiana Inspector General discovers a
violation, he or she may certify this finding to the
Indiana Attorney General.'®* A private person (qui
tam plaintiff) also has a right to bring a civil action
for a violation of the Indiana Act on behalf of and in
the name of the state.!®

The qui tam complaint will be filed in camera,
will remain under seal for at least 120 days, and a
copy will be served on the Indiana Attorney General
and the Indiana Inspector General along with writ-
ten disclosure describing all relevant material evi-
dence and information.!*® Before the expiration of the
120 day seal period (subject to extensions granted
pursuant to §5-11-5.5-3(d)), the Indiana Attorney
General or the Indiana Inspector General must (1)
intervene and conduct the action, or (2) decline to
conduct the action.!” If the Indiana Attorney General
or the Indiana Inspector General chooses not to pro-
ceed with the action, the qui tam plaintiff has a right
to conduct a qui tam action.'®

If the person who filed the complaint planned
and initiated the violation of the Indiana Act or has
been convicted of a crime related to the violation of
the Indiana Act, the court, upon the motion of the
Indiana Attorney General or Indiana Inspector Gen-
eral, will dismiss the person as a plaintiff.!®

Qui tam awards. If the state proceeds with an
action brought by a qui tam plaintiff, the qui tam
plaintiff is entitled to receive between 15% and 25%
of the proceeds of the action or settlement of the
claim, plus reasonable attorneys’ fees and an amount
to cover costs and expenses.'” If the court finds that
the qui tam plaintiff was not an original source of the
information, it may reduce the qui tam plaintiff’s
award to no more than 10% of the proceeds, plus
reasonable attorneys’ fees and an amount to cover
costs and expenses.'”!

If the state chooses not proceed with an action
brought by a qui tam plaintiff, the qui tam plaintiff
bringing the action or settling the claim is entitled to

161 [nd, Code § 5-11-5.5-2(b) (2006).
162 [nd. Code § 5-11-5.5-2(b) (2006).
163 Ind. Code § 5-11-5.5-2(c) (2006).
164 Ind. Code §5-11-5.5-3(a) - (c) (2006).
165 Ind. Code §5-11-5.5-3(a) (2006).
166 Ind. Code § 5-11-5.5-4(c) (2006).

120,3780

167 Ind. Code § 5-11-5.5-3(e) (2006).
168 Ind. Code § 5-11-5.5-3(e) (2006).
169 Ind. Code § 5-11-5.5-3(e) (2006).
70 Ind. Code § 5-11-5.5-6(a)(1) (2006).
171 Ind. Code § 5-11-5.5-6(a)(2) (2006).
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receive between 25% and 30% of the proceeds of the
action or settlement plus reasonable expenses and
attorneys’ fees and costs.!”2

If the person who initially filed the complaint
(1) planned and initiated the violation of the Indiana
Act, or (2) has been convicted of a crime related to
the person’s violation of the Indiana Act, the person
is not entitled to an award.'”

If a defendant prevails in an action conducted
by qui tam plaintiff, the court may award the defen-
dant attorneys’ fees plus an amount to cover the
expenses of defending the action, if the court finds
the action is frivolous.'”*

Statute of Limitations; burden of proof. A civil
action filed under the Indiana Act may not be filed
more than six years after the date on which the
violation is committed, more than three years after
the date when facts material to the right of action are
known or reasonably should have been known by a
state officer or employee who is responsible for ad-
dressing the false claim, or, in any event, no more
than ten years after the date on which the violation
is committed.”” The state is required to prove all the
essential elements of the cause of action, including
damages, by a preponderance of the evidence.'”

Whistleblower protection. The Indiana Act pro-
vides relief to any employee who has been dis-
charged, demoted, suspended, threatened, harassed,
or otherwise discriminated against because of his or
her objection to a false claims violation or involve-
ment in a false claims action.!””

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the Indiana Act
does not meet all the requirements of § 6031(b) of the
DRA.7 Specifically, the OIG noted that the Indiana
Act does not meet the requirements of §6031(b) of
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the DRA, which requires a state law to establish
liability to the state for false or fraudulent claims
similar to that described in the Federal FCA. Accord-
ing to the OIG, the Indiana Act falls short of this
requirement because its use of the term “knowingly”
is too narrow. The Federal FCA defines “knowingly”
to include when a person acts with “deliberate igno-
rance” or “reckless disregard” to the truth. The Indi-
ana Act does not define “knowingly” to include
such standards.

920,378P Iowa

General. A bill to establish an Iowa false claims
act, House File 631, was introduced in March 2007
but died in committee. Iowa’s 2007 regular legisla-
tive session adjourned on April 29, 2007. The Legis-
lature will reconvene in January 2008.17

920,378Q Kansas

General. Kansas does not have a civil false
claims act and no false claims act legislation was
pending as of July 13, 2007.

920,378R Kentucky

General. Any provider who knowingly sub-
mits, or causes to be submitted, a claim for payment
for furnishing treatment, services, or goods to which
the provider was not entitled is in violation of the
Kentucky false claims act (Kentucky Act).1 181

Damages. A provider found in violation of the
Kentucky Act shall be liable for (1) restitution of any
payments received in violation of the Act; (2) civil
penalties up to three times the amount of the excess
payments; (3) payment of a civil fine of $500 for each
false or fraudulent claim submitted; (4) payment of
legal, investigation, and enforcement fees; and (5)
removal as a participating provider in the Medical
Assistance Program.'$?

172 [nd. Code § 5-11-5.5-6(a)(3) (2006).

173 Ind. Code § 5-11-5.5-6(a)(4) (2006).

174 Ind. Code § 5-11-5.5-6(b) (2006).

175 Ind. Code § 5-11-5.5-9(b) (2006).

176 Ind. Code § 5-11-5.5-9(c) (2006).

177 Ind. Code § 5-11-5.5-8 (2006).

178 http: // oig-hhs.gov / fraud / falseclaimsact.html

179 Legislation creating an Iowa false claims act (H.F. 631) was
pending prior to the close of the legislative session in April
2007. The bill failed to pass out of the House. See H.F. 631, 82nd

The Health Care Compliance Professional’s Manual

Leg., 1st Reg. Sess. (Iowa 2007). House Amendment 1787, a
proposed amendment to House File 909, the House Appropria-
tions Bill, also sought to establish a Medicaid False Claims Act.
House Amendment 1787 failed and was included in the en-
grossed version of H.F. 909. See H.A. 1787, 82nd Leg., 15t Sess.
(Towa 2007).

180 Kentucky’s false claims act is codified at Ky. Rev. Stat.
Ann. §205.8451, et seq. (West 2007).

181 Ky. Rev. Stat. Ann. §205.8467(1) (West 2007).

182 Ky. Rev. Stat. Ann. § 205.8467(1) (West 2007).
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Basics of the Law

Who may bring an action. The Attorney Gen-
eral is responsible for commencing actions under the
Kentucky Act.!s® The Kentucky Act does not provide
for qui tam actions.

Qui tam awards. The Kentucky Act does not
provide for qui tam actions.

Statute of Limitations; burden of proof. The
Kentucky Act does not specify a statute of limita-
tions for actions. Violations of the Kentucky Act
must be proved by a preponderance of the
evidence.!8

Whistleblower protection. The Kentucky Act
includes special whistleblower protection to protect
an employee who reports or testifies regarding po-
tential violations of the Act from discharge, discrimi-
nation, or retaliation.®>

2007 legislation. A bill to enact a new Kentucky
False Claims Act, HB 477, was introduced in Febru-
ary 2007, but died in committee. Kentucky’s 2007
regular legislative session adjourned on March 30,
2007. The Kentucky Legislature will reconvene on
January 15, 2008.

920,378S Louisiana

General. Louisiana’s law prohibiting false or
fraudulent Medicaid claims is located within the
state’s general health care fraud law, the Medical
Assistance Programs Integrity Law (Louisiana
Act).’® The Louisiana Act was enacted to combat
and prevent fraud and abuse committed by health-
care providers participating in medical assistance
programs and by other persons, and to negate the
adverse effects such activities have on medical pro-
gram integrity.!¥” Any person who commits one of
the following acts is in violation of the Louisiana
Act:

¢ Knowingly presents, or causes to be presented, a
false claim.

¢ Knowingly engages in misrepresentation to ob-
tain, or attempt to obtain, payment from medi-
cal assistant program funds.

¢ Conspires to defraud, or attempt to defraud, the
medical assistance programs through misrepre-
sentation or by obtaining, or attempting to ob-
tain, payment for a false or fraudulent claim.

* Knowingly submits a claim for goods, services,
or supplies which were medically unnecessary
or which were of substandard quality or
quantity.!s

Damages. Any person found in violation of the
Louisiana Act is liable for actual damages incurred
by the medical assistance program, plus a civil fine
in an amount not to exceed $10,000 per violation.'®
In addition to the actual damages and civil fine
imposed by the Louisiana Act, civil monetary penal-
ties may be imposed on the violator equal to (1) up
to $10,000 for each false or fraudulent claim, or (2)
payment of interest on the amount of the civil fine
imposed pursuant to the Louisiana Act from the
date the damage occurred to the date of
repayment.!%

Who may bring an action. The Secretary and
the Louisiana Attorney General are authorized to
bring civil action for violation of the Louisiana Act.'!
The Louisiana Act also allows a private person (qui
tam plaintiff) to bring an action for violation of the
Louisiana Act on his or her own behalf and on
behalf of the medical assistance program.!> The qui
tam plaintiff must be an original source of the infor-
mation which provides the basis for the alleged vio-

183 Ky. Rev. Stat. Ann. § 205.8469 (West 2007).
184 Ky. Rev. Stat. Ann. §205.8467(1) (West 2007).
185 Ky. Rev. Stat. Ann. §205.8465 (West 2007).

186 T ouisiana’s healthcare anti-fraud law, the Medical Assis-
tance Programs Integrity Law, is codified at La. Rev. Stat. Ann.
§§46:437.1 - 440.3 (2007). Among other things, this law prohib-
its false or fraudulent Medicaid claims.

187 La. Rev. Stat. Ann. § 46:437.2 (2007).

1881 a. Rev. Stat. Ann. §46:438.3 (2007). “Knowing” or “know-
ingly” is defined as having actual knowledge of the information

120,378S

or acting in deliberate ignorance or reckless disregard of the
truth or falsity of the information. La. Rev. Stat. Ann. §46:437.3
(12) (2007).

18 TLa. Rev. Stat. Ann. §46:438.6 (A) - (B) (2007). Actual dam-
ages equal the difference between what the medical assistance
program paid, or would have paid, and the amount that should
have been paid had a violation not occurred, plus interest from
the date the damaged occurred to the date of repayment. Id.

01 a, Rev. Stat. Ann. § 46:438.6 (C) (2007).

P11 a, Rev. Stat. Ann. § 46:438.2 (2007).

21 a. Rev. Stat. Ann. §46:439.1 (A) (2007).

©2007 CCH. All Rights Reserved.
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lation.'® The qui tam complaint will remain under
seal for at least 90 days, and a copy will be served on
the Secretary of Louisiana Attorney General along
with written disclosure of all known material evi-
dence and information.!*

Before the expiration of the 90-day seal period
(subject to extensions granted pursuant to §46:439.2
(4)), the Secretary of Louisiana Attorney General
may elect to intervene and conduct the action on
behalf of the state.” If the state chooses not to
proceed with the action, the qui tam plaintiff has a
right to conduct a qui tam action.'*

Qui tam awards. If the Secretary or the Louisi-
ana Attorney General intervenes in the action
brought by a qui tam plaintiff, the qui tam plaintiff is
entitled to received between 10% and 20% of the
recovery, excluding of the civil monetary penalty
provided in §46:439.6(C). In determining the
amount of the qui tam award, the court will consider
the extent to which the qui tam plaintiff substantially
contributed to the prosecution of the action. How-
ever, if the court finds the allegations in the qui tam
action to be based primarily on disclosures of spe-
cific information other than information provided by
the qui tam plaintiff, the court may award less than
10% of recovery, exclusive of the civil monetary
penalty provided in §46:438.6(C)."” If the Secretary
or the Louisiana Attorney General chooses not to
intervene in the action, the qui tam plaintiff shall
receive an amount which the court decides is reason-
able, not to exceed 30% of recovery.'” If the qui tam
plaintiff prevails in the action, he or she will also be
entitled to an award against the defendant for rea-
sonable costs, expenses, fees, and attorney fees.'”

Statute of Limitations; burden of proof. A civil
action brought under the Louisiana Act may not be
brought more than 10 years after the date upon
which the alleged violation occurred.?® Any viola-
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tions of the Louisiana Act must be proved by a
preponderance of the evidence.?!

Whistleblower protection. The Louisiana Act
forbids employers from retaliating or discriminating
against employees who bring actions pursuant to the
Louisiana Act, unless the court finds that the qui tam
plaintiff employee instituted an action that is frivo-
lous, vexatious, or harassing.??

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the Louisiana Act
does not meet the requirements of §6031(b) of the
DRA.2 The OIG stated that the Louisiana Act does
not meet the requirements of the DRA because it is
not at least as effective in rewarding qui tam actions
for false or fraudulent claims as the Federal FCA.
Specifically, the OIG noted that:

¢ unlike the Federal FCA, which permits a qui tam
plaintiff to recover between 15% and 25% of the
recovery if the government intervenes, the Loui-
siana Act only allows a qui tam plaintiff to re-
cover between 10% and 20% of the recovery in
cases where the state intervenes, and

¢ unlike the Federal FCA, which sets a minimum
civil penalty of $5,000, the Louisiana Act does
not set a minimum civil penalty, but instead
only authorizes civil penalties up to $10,000 for
each false claim.?*

q20,378T Maine

General. Any person, firm, association, partner-
ship, corporation, or other legal entity who commits
any of the following acts is in violation of the Maine
false claims act (Maine Act):2

®* Makes or causes to be made or presents or
causes to be presented for payment or approval
any claim upon or against the department or
upon any funds administered by the depart-

19 Ta. Rev. Stat. Ann. §46:439.1 (B) (2007). “Original source”
is defined as a person who has direct and independent knowl-

edge of the alleged violation. Id.
1941 a. Rev. Stat. Ann. §46:439.2 (2007).
195 La. Rev. Stat. Ann. §46:439.2 (B) (2007).
19 1.
197 La. Rev. Stat. Ann. §46:439.4 (A) (2007).
198 La. Rev. Stat. Ann. § 46:439.4 (B) (2007).
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19 La. Rev. Stat. Ann. §46:439.4 (C) (2007).

200 La. Rev. Stat. Ann. §46:438.3 (G) (2007).

20114, Rev. Stat. Ann. § §46:439.2 & 46:439.1 (C) (2007).

202 La. Rev. Stat. Ann. §46:439.1 (G) (2007).

203 http: // oig.hhs.gov /fraud /falseclaimsact.html.

204 14,

205 Maine’s false claims act is codified at Me. Rev. Stat. Ann.

tit. 22, § 15 (2006).

120,378T
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ment, knowing such claim to be false, fictitious,
or fraudulent.

® Makes any false written statement or submits a
false document that the person does not believe
to be true for the purpose of obtaining or aiding
another to obtain the payment or approval of
such a claim.

¢ Enters into any agreement, combination, or con-
spiracy to defraud the department by obtaining
the payment or approval of any false, fictitious,
or fraudulent claim.?%

Damages. Violators of the Maine Act are subject
to recovery of civil penalties including: (1) restitution
for all excess benefits or payments made plus inter-
est, (2) civil penalties in the amount of three times
the amount of such excess benefits or payments but
not less than $2,000 for each false claim or for each
document submitted in support of such false claim,
whichever is greater, (3) costs, and (4) attorneys’
fees.2”

Who may bring an action. The Attorney Gen-
eral is responsible for bringing criminal and civil
actions against violators of the Maine Act.2® The
Maine Act does not provide for qui tam actions.

Qui tam awards. The Maine Act does not pro-
vide for qui tam actions.

Statute of Limitations; burden of proof. The
Maine Act does not specify any statute of limitations
or burden of proof for actions brought under the
Act.

Whistleblower protection. The Maine Act does
not specifically provide protection to
whistleblowers.2”

2007 legislation. A bill to amend and expand
the Maine False Claims Act, LD 1187, was intro-
duced in the 2007 regular legislative session, but
died in the Senate on May 8, 2007. The Maine Legis-
lature adjourned on June 20, 2007.

920,378U Maryland

General. A bill to enact a Maryland False
Claims Act, SB 317, was introduced during the 2002
Regular Session but died in the House. Maryland’s
2007 regular legislative session adjourned on April 9,
2007. The Maryland Legislature will reconvene on
January 9, 2008.21°

920,378V Massachusetts

General. Any person who commits one of the
following acts is in violation of the Massachusetts
false claims law (Massachusetts Act):?!!

¢ Knowingly presents, or causes to be presented, a
false or fraudulent claim for payment or
approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to obtain pay-
ment or approval of a claim by the state or any
political subdivision thereof.

® Conspires to defraud the state or any political
subdivision thereof through the allowance or
payment of a fraudulent claim.

¢ Has possession, custody, or control of property
or money used, or to be used, by the state or any
political subdivision thereof and knowingly de-
livers, or causes to be delivered to the state, less
property than the amount for which the person
receives a certificate or receipt with the intent to
willfully conceal the property.

¢ Is authorized to make or deliver a document
certifying receipt of property used, or to be
used, by the state or any political subdivision
thereof and with the intent of defrauding the
state or any political subdivision thereof, makes
or delivers the receipt without completely
knowing that the information on the receipt is
true.

® Buys, or receives as a pledge of an obligation or
debt, public property from an officer or em-

206 Me. Rev. Stat. Ann. tit. 22, § 15 (2006).
207 Me. Rev. Stat. Ann. tit. 22, § 15 (2006).
208 Me. Rev. Stat. Ann. tit. 22, § 13 (2006).

209 Maine does have a separate whistleblower protection stat-
ute to generally protect public employees who disclose infor-
mation regarding potential violations of the law against
retaliation. Me. Rev. Stat. Ann. tit. 26, § 831, et. seq. (2006).

120,378V

210 Note that Maryland does have a whistleblower protection
statute to specifically protect employees who notify the state of
potential Medicaid fraud. Md. Code Ann., Health-Gen. §2-501,
et. seq. (LexisNexis 2007).

21 The Massachusetts law prohibiting false or fraudulent
Medicaid claims is codified at Mass. Gen. Laws ch. 12, §5A
(2007).

©2007 CCH. All Rights Reserved.
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ployee of the state or any political subdivision
thereof, knowing that said officer or employee
may not lawfully sell or pledge the property.

e Enters into an agreement, contract, or under-
standing with one or more officials of the com-
monwealth or any political subdivision thereof
knowing the information contained therein is
false.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or to
transmit money or property to the state or polit-
ical subdivision thereof.

¢ Is a beneficiary of an inadvertent submission of
a false claim to the state or political subdivision
thereof, subsequently discovers the falsity of the
claim, and fails to disclose the false claim to the
state or political subdivision within a reasonable
time after discovery of the false claim.?2

Damages. Any person found in violation of the
Massachusetts Act is liable to the state or political
subdivision for a civil penalty of no less than $5,000
and no more than $10,000 for each act constituting a
violation. Any person found to violate the Massa-
chusetts Act is also liable for three times the amount
of damages sustained by the state or political subdi-
vision because of the violation, plus the expenses
incurred in bringing the civil action to recover any
such penalty or damages, including reasonable at-
torneys’ fees and the cost of investigation.?® If the
court finds certain mitigating factors demonstrating
cooperation by the person who committed the viola-
tion, the court may reduce damages to the amount of
damages, including consequential damages, sus-
tained by the state or political subdivision.?!

Who may bring an action. The Massachusetts
Attorney General is required to investigate viola-
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tions of the Massachusetts Act and may bring ac-
tions in superior court against persons found in
violation of the Massachusetts Act.?'> A private indi-
vidual (qui tam plaintiff) may also bring a civil action
in superior court for a violation of the Massachusetts
Act. The qui tam plaintiff’s complaint will remain
under seal for at least 120 days, and a copy will be
served on the Massachusetts Attorney General along
with written disclosure describing all relevant mate-
rial evidence and information.?¢

Before the expiration of the 120-day seal period
(subject to extensions granted pursuant to §5(C) (3)),
the Massachusetts Attorney General must (1) as-
sume control of the action, or (2) notify the court that
it declines to conduct the action.?'” If the Massachu-
setts Attorney General chooses not to proceed with
the action, the private person has a right to conduct
a qui tam action.’® A court will not have jurisdiction
over any action that is based upon information from
the news media or public disclosure of allegations or
transactions in a criminal, civil, or administrative
hearing, in a legislative, administrative, or inspector
general’s report, hearing, audit, or investigation, un-
less the action is brought by the Massachusetts At-
torney General or the person bringing the action is
an original source of the information.?"

Qui tam awards. If the Massachusetts Attorney
General proceeds with an action brought by a qui
tam plaintiff, the qui tam plaintiff is entitled to re-
ceive between 15% and 25% of the proceeds of the
action or settlement of the claim, depending upon
the extent to which the qui tam plaintiff substantially
contributed to the prosecution of the action.?”® The
court may reduce the qui tam plaintiff’s award to no
more than 10% of the proceeds if it finds that the
action was primarily based on information arising
from the news media or from a government hear-

212 Mass. Gen. Laws ch. 12, § 5B (2007). “Knowing and know-
ingly” is defined as possessing actual knowledge of relevant
information, acting with deliberate ignorance of the truth or
falsity of the information or acting in reckless disregard of the
truth or falsity of the information. No proof of specific intent to
defraud is required. Mass. Gen. Laws ch. 12, § 5A (2007).

213 Mass. Gen. Laws ch. 12, § 5B (9) (2007).

214 Mass. Gen. Laws ch. 12, § 5B (10) (2007).

215 Mass. Gen. Laws ch. 12, § 5C (1) (2007).

216 Mass. Gen. Laws ch. 12, § 5C (2) - (3) (2007).
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217 Mass. Gen. Laws ch. 12, § 5C (3) (2007).
218 Mass. Gen. Laws ch. 12, § 5D (6) (2007).
29 Mass. Gen. Laws ch. 12, §5G (3) (2007). “Original source”

is defined as an individual who has direct and independent
knowledge of the information on which the allegations are
based and has voluntarily provided the information to the
Attorney General, without public disclosure, before filing an
action under the Massachusetts Act which is based on such
information. Mass. Gen. Laws ch. 12, § 5A (2007).

220 Mass. Gen. Laws ch. 12, § 5F (1) (2007).

120,378V
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ing.2! If the Massachusetts Attorney General chooses
not proceed with an action brought by a qui tam
plaintiff, the qui tam plaintiff bringing the action or
settling the claim is entitled to receive between 25%
and 30% of the proceeds of the action or settlement
plus reasonable expenses and attorneys’ fees and
costs. All such expenses, fees, and costs are to be
awarded against the defendant.?

Whether or not the Massachusetts Attorney
General proceeds with the action, if the court finds
that qui tam plaintiff planned and initiated the viola-
tion of the Massachusetts Act, the court may reduce
or eliminate the qui tam plaintiff’s share of
proceeds.?

Statute of Limitations; burden of proof. A civil
action filed under the Massachusetts Act may not be
filed more than six years after the date on which the
violation is committed, more than three years after
the date when facts material to the right of action are
known or reasonably should have been known by
the state official charged with the responsibility to
act, or, in any event, no more than ten years after the
date on which the violation is committed, whichever
occurs last.??* Whoever brings the action under the
Massachusetts Act is required to prove all the essen-
tial elements of the cause of action, including dam-
ages, by a preponderance of the evidence.?»

Whistleblower protection. The Massachusetts
Act forbids employers from adopting, creating, or
enforcing any regulation or policy that would pre-
vent an employee from disclosing a violation of the
Massachusetts Act or from acting in furtherance of
the Massachusetts Act.? The Massachusetts Act also
provides protection against retaliation from employ-

ers for employees acting in furtherance of actions
filed pursuant to the Massachusetts Act.?

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the Massachusetts
Act meets the requirements of §6031(b) of the
DRA'ZZS

920,378W Michigan

General. Michigan enacted a Medicaid false
claims act statute, the Michigan Medicaid False
Claim Act (Michigan Act), in July of 1977. A bill
containing provisions for qui tam actions and
whistleblower protection was introduced in 2005
and passed on December 6, 2005. These qui tam and
whistleblower protection provisions became effec-
tive January 3, 2006. A person who commits one of
the following acts is in violation of the Michigan
Act:?»

* Knowingly?® makes or causes to be made a
false®! statement or false representation of a
material fact in an application for Medicaid
benefits?2,

* Knowingly makes or causes to be made a false
statement or false representation of a material
fact for use in determining rights to a Medicaid
benefit.

* Having knowledge of the occurrence of an event
affecting his initial or continued right to receive
a Medicaid benefit or the initial or continued
right of any other person on whose behalf he
has applied for or is receiving a benefit,>* con-
ceals or fails to disclose that event with intent to
obtain a benefit to which the person or any
other person is not entitled or in an amount

221 Mass. Gen. Laws ch. 12, § 5F (2) (2007).

22 Mass. Gen. Laws ch. 12, § 5F (4) (2007).

223 Mass. Gen. Laws ch. 12, § 5F (5) (2007).

224 Mass. Gen. Laws ch. 12, § 5K (1) (2007).

225 Mass. Gen. Laws ch. 12, § 5L (2007).

226 Mass. Gen. Laws ch. 12, § 5](1) (2007).

227 Mass. Gen. Laws ch. 12, § 5](2) (2007).

228 http: // oig.hhs.gov/fraud / falseclaimsact.html.

22 The Michigan Medicaid False Claims Act is codified at
Mich. Comp. Laws § §400.601-400.613 (2007).

230 “Knowingly” means that a person is in possession of facts
under which he or she is aware or should be aware of the

120,378W

nature of his or her conduct and that his or her conduct is
substantially certain to cause the payment of a Medicaid bene-
fit. “Knowingly” does not include conduct which is an error or
mistake unless the person’s course of conduct indicates a sys-
tematic or persistent tendency to cause inaccuracies to be pre-
sent. Mich. Comp. Laws § 400.602(f) (2007).

231 “False” is defined as wholly or partially untrue or decep-
tive. Mich. Comp. Laws §400.602(d) (2007).

232 “Medicaid benefit” means a benefit paid or payable under
a program for medical assistance for the medically indigent
under the social welfare act. Mich. Comp. Laws §400.602(g)
(2007).

233 “Benefit” means the receipt of money, goods, or anything
of pecuniary value. Mich. Comp. Laws §400.602(a) (2007).

©2007 CCH. All Rights Reserved.
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greater than that to which the person or any
other person is entitled.?*

e Solicits, offers, or receives a kickback or bribe in
connection with the furnishing of goods or ser-
vices for which payment is or may be made in
whole or in part pursuant to a program estab-
lished under the social welfare act, or making or
receiving the payment, or receiving a rebate of a
fee or charge for referring an individual to an-
other person for the furnishing of the goods and
services.?

* Knowingly and willfully makes, or induces or
seeks to induce the making of, a false statement
or false representation of material fact with re-
spect to the conditions or operation of an insti-
tution or facility in order for that institution or
facility to qualify, upon initial certification or
upon recertification, as a hospital, skilled nurs-
ing facility, intermediate care facility, or home
health agency.?*

¢ Enters into an agreement, combination, or con-
spiracy to defraud the state by obtaining or
aiding another to obtain the payment or allow-
ance of a false claim under the social welfare
act.?”

® Makes or presents or causes to be made or
presented to an employee or officer of this state
a claim under the social welfare act knowing the
claim to be false.?®

* Makes or presents or causes to be made or
presented a claim under the social welfare act
which the person knows falsely represents that
the goods or services were medically necessary
in accordance with professionally accepted
standards.?

Damages. In addition to criminal penalties, a
person shall forfeit and pay to the state a civil pen-
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alty equal to the full amount of the benefit received
plus triple the amount of damages suffered by the
state as a result of the conduct by the person. A
criminal action need not be brought against the per-
son for the person to be civilly liable under the
Michigan Act.2%

Who may bring an action. Under the Michigan
Act, the Attorney General or assistant Attorney Gen-
eral may conduct an investigation of an alleged vio-
lation of this act.?*!

Any person may bring a civil action in the name
of this state under the Michigan Act to recover losses
that this state suffers from a violation of this act.??
The complaint shall remain under seal until after the
Attorney General’s election to intervene expires.?
Within 90 days (plus any extensions requested by
the Attorney General and granted by the court) after
service of the complaint, the Attorney General shall
notify the court and the qui tam plaintiff that the
Attorney General will either (a) proceed with the
action for the state and have primary responsibility
for proceeding with the action or (b) decline to take
over the action and the qui tam plaintiff has the right
to proceed with the action.# The court may permit
the Attorney General to intervene in the action at
any time upon a showing of good cause and with
affecting the rights or status of the qui tam plaintiff.>*

A person other than the Attorney General shall
not bring an action under this section that is based
on allegations or transactions that are already the
subject of a civil suit, a criminal investigation or
prosecution, or an administrative investigation or
proceeding to which this state or the federal govern-
ment is already a party.?¢

Unless the person is the original source*’ of the
information, a person, other than the Attorney Gen-
eral, shall not initiate an action under this section

23 Mich. Comp. Laws §400.603(1) to (3) (2007).
25 Mich. Comp. Laws §400.604 (2007).

236 Mich. Comp. Laws §400.605 (2007).

27 Mich. Comp. Laws § 400.606 (2007).

238 Mich. Comp. Laws §400.607(1) (2007).

2% Mich. Comp. Laws §400.607(2) (2007).

240 Mich. Comp. Laws §400.612 (2007).

241 Mich. Comp. Laws §400.610(1) (2007).

242 Mich. Comp. Laws §400.610a(1) (2007).
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243 Mich. Comp. Laws §400.610a(2) (2007).

24 Mich. Comp. Laws §400.610a(3) (2007).

245 Mich. Comp. Laws §400.610a(6) (2007).

246 Mich. Comp. Laws §400.610a(12) (2007).

27 The person is the “original source” if he or she had direct

and independent knowledge of the information on which the
allegations are based and voluntarily provided the information
to the Attorney General before filing an action based on that
information under this section. Mich. Comp. Laws
§400.610a(13) (2007).

120,378W
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based upon the public disclosure of allegations or
transactions in a criminal, civil, or administrative
hearing, in a state or federal legislative, investiga-
tive, or administrative report, hearing, audit, or in-
vestigation, or from the news media.?*

Qui tam awards. If the qui tam plaintiff prevails,
the court shall award the person necessary expenses,
costs, reasonable attorney fees, and, based on the
amount of effort involved, 15% to 25% of the mone-
tary proceeds resulting from the action of any settle-
ment of the claim if the Attorney General intervenes.
If the Attorney General does not intervene, the court
shall award 25% to 30% of the monetary proceeds in
addition to the necessary expenses, costs, and rea-
sonable attorney fees.* The necessary expenses, rea-
sonable attorneys’ fees, and costs are payable solely
from the proceeds of the action or settlement.?

Where the court finds the action to be based
primarily on disclosures of certain specific informa-
tion, other than information provided by the qui tam
plaintiff, the court shall award the qui tam plaintiff
no more than 10% of the monetary recovery in addi-
tion to reasonable attorney fees, necessary expenses,
and costs.®! If the court finds that the person bring-
ing an action under this section planned, initiated, or
participated in the conduct upon which the action is
brought, the court may reduce or eliminate, as it
considers appropriate, the share of the proceeds of
the action that the qui tam plaintiff would otherwise
be entitled to receive.?> A person who is convicted of
criminal conduct arising from a violation of this act
shall not initiate, nor remain a party to an action
brought under this section, nor share in the mone-
tary proceeds resulting from the action or
settlement.?

Statute of Limitations; burden of proof. The
Michigan Act does not specify any statute of limita-
tions or burden of proof for actions brought under
the Act.

Whistleblower protection. The Michigan Act
provides protection against retaliation from employ-
ers for employees who initiate, assist in, or partici-
pate in an investigation under this act. This
prohibition does not apply to an employment action
against an employee who the courts finds brought a
frivolous claim, or who planned, initiated, or partici-
pated in the conduct upon which the action is
brought, or who is convicted of criminal conduct
arising from violation of this act.?*

Office of Inspector General review. The Michi-
gan Act was reviewed by the OIG on December 21,
2006. According to a letter published on its web site,
the OIG determined that the Michigan Act did not
meet the requirements of § 6031(b) of the DRA .2

920,378X Minnesota

General. A bill for an act establishing a Minne-
sota False Claims Act, S.F. No. 540, and companion
legislation, H. F. No. 483, were introduced in Febru-
ary 2007, but died in committee. Minnesota’s 2007
regular legislative session concluded on May 21,
2007. The Legislature will reconvene on February 12,
2008.

920,378Y Mississippi

General. A person who commits any of the
following acts is in violation of the Mississippi Medi-
caid Fraud Control Act (Mississippi Act):2%

¢ Knowingly makes or causes to be made a false
representation of material fact in an application
for Medicaid benefits.?”

¢ Knowingly makes or causes to be made a false
statement of a material fact for use in determin-
ing rights to a Medicaid benefit.?*

¢ Knows of the occurrence of an event affecting
his initial or continued right to receive a Medi-
caid benefit, and conceals or fails to disclose that
event with intent to obtain a Medicaid benefit to

248 Mich. Comp. Laws §400.610a(13) (2007).
249 Mich. Comp. Laws §400.610a(9) (2007).
250 Mich. Comp. Laws §400.610a(14) (2007).
1 Mich. Comp. Laws §400.610a(10) (2007).
22 Mich. Comp. Laws §400.610a(11) (2007).
253 Mich. Comp. Laws §400.610a(11) (2007).
24 Mich. Comp. Laws §400.610c (2007).

120,378X

25 See http:// oig.hhs.gov /fraud / falseclaimsact.html.
2% The provisions of the Mississippi Medicaid Fraud Control

Act are codified at Miss. Rev. Stat. § 43-13-201, et. seq.

7 Miss. Code Ann. §43-13-205(1) (2007). “Knowingly”

means that the person is aware of the nature of his conduct and
that such conduct is substantially certain to cause the intended
result. Miss. Code Ann. § 43-13-203(c) (2007).

258 Miss. Code Ann. §43-13-205(2) (2007).

©2007 CCH. All Rights Reserved.



SEQ:27 PRDFMT: HCCG FMT: GEN-EXPLANATION DOCTYPE: explanation POST.BST Normal
15-OCT-2007 14:26 MEGHANMORTLAND E:\BASELINE\HCCG\WIP\23501.tf

Pg. Break Flg. *

Free lead: 100D Next lead: 250D  Next Note 0D  Note free lead: 140D  Just: JCE1:2

which the person or any other person is not
entitled or in an amount greater than that to
which the person or any other person is
entitled.?”

e Solicits, offers, or receives a kickback or bribe in
the furnishing of goods or services for which
payment is or may be made pursuant to the
Medicaid program, or makes or receives any
such payment, or receives a rebate of a fee or
charge for referring an individual to another
person for the furnishing of such goods or
services.2

* Knowingly and willfully makes, or induces or
seeks to induce, the making of a false statement
or false representation of a material fact with
respect to the conditions or operation of an insti-
tution or facility in order that the institution or
facility may qualify, upon initial certification or
upon recertification, to receive Medicaid bene-
fits as a hospital, skilled nursing facility, inter-
mediate care facility, or home health agency.?!

¢ Enters into an agreement, combination, or con-
spiracy to defraud the state by obtaining or
aiding another to obtain the payment or allow-
ance of a false, fictitious, or fraudulent claim for
Medicaid benefits.22

* Makes, presents, or causes to be made a claim
for Medicaid benefits, knowing the claim to be
false, fictitious, or fraudulent.2®

Damages. In addition to criminal sanctions not
summarized here, any person who violates the Mis-
sissippi Act is liable for a civil penalty equal to the
full amount received, plus an additional civil pen-
alty equal to triple the full amount received.?*

Who may bring an action. An action under the
Mississippi Act may be brought by the Attorney
General. The Attorney General may conduct an in-
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vestigation or prosecution of any case involving al-
leged violations of the Mississippi Act.2> The
Mississippi Act does not provide for an action by a
qui tam plaintiff.

Qui tam awards. The Mississippi Act does not
provide for an action by a qui tam plaintiff.

Whistleblower protection. The Mississippi Act
does not provide for whistleblower protection.

2007 legislation. Two bills proposing to estab-
lish a false claims act, HB 112 and HB 230, were
introduced during the 2007 legislative session. Both
bills died in committee in the House. The Missis-
sippi 2007 regular legislative session adjourned on
March 30, 2007. The Legislature will reconvene in
January 2008.2%

920,378Z Missouri

General. (1) No health care provider shall
knowingly make or cause to be made a false state-
ment or false representation of material fact in order
to receive a health care payment, including but not
limited to:2”

¢ Knowingly presenting to a health care payer a
claim for health care payment that falsely repre-
sents that the health care for which the health
care payment is claimed was medically neces-
sary, if in fact it was not.

¢ Knowingly concealing the occurrence of any
event affecting an initial or continued right
under a medical assistance program to have a
health care payment made by a health care
payer for providing health care.

¢ Knowingly concealing or failing to disclose any
information with the intent to obtain a health
care payment to which the health care provider
or any other health care provider is not entitled,
or to obtain a health care payment in an amount

259 Miss. Code Ann. § 43-13-205(3) (2007).
260 Miss. Code Ann. §43-13-207 (2007).
261 Miss. Code Ann. §43-13-209 (2007).
262 Miss. Code Ann. §43-13-211 (2007).
263 Miss. Code Ann. §43-13-213 (2007).
264 Miss. Code Ann. §43-13-225 (2007).
265 Miss. Code Ann. §43-13-221 (2007).

26 HB 112, 2007 Reg. Sess. (Miss. 2007); HB 230, 2007 Reg.
Sess. (Miss. 2007).

The Health Care Compliance Professional’s Manual

267 The Missouri statutes related to Medicaid fraud enforce-
ment are codified at Missouri Revised Statutes § 191.900, et. seq.
On April 11, 2007, the Missouri General Assembly passed Sen-
ate Bill 577, the Missouri Health Care Improvement Act of 2007,
which, among other things, increases penalties for Medicaid
fraud, provides whistleblower protections, and provides incen-
tives for people to come forward with information about Medi-
caid fraud. The Governor signed Senate Bill 577 into law on July
2,2007.
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greater than that which the health care provider
or any other health care provider is entitled.

¢ Knowingly presenting a claim to a health care
payer that falsely indicates that any particular
health care was provided to a person or persons,
if in fact health care of lesser value that that
described in the claim was provided.*

(2) No person shall knowingly solicit or receive
any remuneration, including any kickback, bribe, or
rebate, directly or indirectly, overtly or covertly, in
cash or in kind in return for:

¢ Referring another person to a health care pro-
vider for the furnishing or arranging for the
furnishing of any health care; or

¢ Purchasing, leasing, ordering, or arranging for
or recommending purchasing, leasing, or order-
ing any health care.?®

(3) No person shall knowingly offer or pay any
remuneration, including any kickback, bribe, or re-
bate, directly or indirectly, overtly or covertly, in
cash or in kind, to any person to induce such person
to refer another person to a health care provider for
the furnishing or arranging for the furnishing of any
health care.??

Civil penalties. In addition to criminal penal-
ties, any person who violates § 191.905 is liable for a
civil penalty of not less than $5,000 and not more
than $10,000 for each violation, plus three times the
amount of the damages which the state and federal
government sustained because of the act. Damages
may be reduced to no less than two times the dam-
ages sustained by the state and no civil penalty if the
court finds certain mitigating factors relating to co-
operation by the person committing the violation.?”*

Who may bring an action. The Attorney Gen-
eral may bring an action against any person who
shall receive a health care payment as a result of a
false statement or false representation of material
fact made or caused to be made by that person.?”?
Missouri law does not provide for actions brought
by qui tam plaintiffs.

Damages. A person against whom a civil action
is brought by the Attorney General is liable for up to
double the amount of all payments received by that
person based upon the false statement or false repre-
sentation of material fact, and the reasonable costs
attributable to the prosecution of the civil action. No
civil action may be brought if civil penalties have
previously been ordered against the same person for
the same cause of action.?”?

Qui tam awards. Missouri law does not provide
for actions by qui tam plaintiffs. It does, however,
provide that any person who is the original source of
the information used by the Attorney General to
bring a civil action shall receive 10% of any recovery
by the Attorney General. An “original source” is not
entitled to any percentage of the recovery obtained if
he or she planned, initiated, or participated in the
conduct upon which the action is brought.?”

Whistleblower protection. The Missouri law
provides relief to any employee who has been dis-
charged, demoted, suspended, threatened, harassed,
or otherwise discriminated against because of his or
her objection to false claims violation or involvement
in a false claims action. Such relief is not available to
an employee who: (1) brought a frivolous or clearly
vexatious claim; (2) planned, initiated, or partici-
pated in the conduct upon which the action is

268 Mo. Rev. Stat. §191.905.1 (2007). “Health Care” is defined
as “any service, assistance, care, product, device or thing pro-
vided pursuant to a medical assistance program, or for which
payment is requested or received, in whole or part, pursuant to
a medical assistance program. Mo. Rev. Stat. § 191.900(4) (2007).

“Health Care Payer” is defined as “a medical assistance
program, or any person reviewing, adjusting, approving or
otherwise handling claims for health care on behalf of or in
connection with a medical assistance program. Mo. Rev. Stat.
§191.900(5) (2007).

“Knowingly” is defined as having “actual knowledge of
the information,” acting in “deliberate ignorance of the truth or
falsity of information,” or acting in “reckless disregard for the
truth or falsity of the information.” Mo. Rev. Stat. §191.900(8)
(2007).

120,378Z

269 Mo. Rev. Stat §191.905.2 (2007). The statute provides for
specified exceptions that would not constitute a violation of this
subsection. See Mo. Rev. Stat. § §191.905.4, 191.905.5 (2007).

0 Mo. Rev. Stat §191.905.3 (2007). The statute provides for
specified exceptions that would not constitute a violation of this
subsection. See Mo. Rev. Stat. § §191.905.4, 191.905.5 (2007).

271 Mo. Rev. Stat. §905.12 (2007).
272 Mo. Rev. Stat. § 191.905.14 (2007).
273 Id.

24 Mo. Rev. Stat. §191.907.1 (2007). “Original Source” means
“information no part of which has been previously disclosed to
or known by the government or public.”

©2007 CCH. All Rights Reserved.
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brought; or (3) is convicted of criminal conduct in
violation of the provisions discussed above.?”>

920,378AA Montana

General. Montana enacted a false claims act
statute, the Montana False Claims Act (Montana
Act), in April of 2005.7¢ A bill containing provisions
that would have amended the penalties and qui tam
awards in actions pertaining to Medicaid was intro-
duced in 2006.77 The bill passed in April 26, 2007,
but without the provisions related to false Medicaid
claims.

A person causing damages in excess of $500 to a
governmental entity is liable under the Montana Act
for any of the following acts:

¢ Knowingly presenting or causing to be
presented to an officer or employee of the gov-
ernmental entity a false claim for payment or
approval.?8

¢ Knowingly making, using, or causing to be
made or used a false record or statement to get a
false claim paid or approved by the governmen-
tal entity.

¢ Conspiring to defraud the governmental entity
by getting a false claim allowed or paid by the
governmental entity.

* Having possession, custody, or control of public
property or money used or to be used by the
governmental entity and knowingly delivering
or causing to be delivered less property than the
amount for which the person receives a certifi-
cate or receipt.

® Being authorized to make or deliver a document
certifying receipt of property used or to be used
by the governmental entity and knowingly mak-
ing or delivering a receipt that falsely represents
the property used or to be used.

23,529
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¢ Knowingly buying, or receiving as a pledge of
an obligation or debt, public property of the
governmental entity from any person who may
not lawfully sell or pledge the property.

¢ Knowingly making, using, or causing to be
made or used a false record or statement to
conceal, avoid, or decrease an obligation to pay
or transmit money or property to the govern-
mental entity or its contractors.

® As a beneficiary of an inadvertent submission of
a false claim to the governmental entity, subse-
quently discovering the falsity of the claim and
failing to disclose the false claim to the govern-
mental entity within a reasonable time after dis-
covery of the false claim.?””

Damages. The court shall assess not less than
two times and not more than three times the amount
of the damages that a governmental entity sustains
for a violation of the Montana Act, along with costs
and attorney fees. The court may also impose a civil
penalty of up to $10,000 for each act. The Montana
Act does not provide a floor for its civil penalty
provision. The court may not assess a civil penalty if
the court finds certain mitigating factors relating to
cooperation by the person committing the viola-
tion.?® The Montana Act makes liability joint and
several for any act committed by two or more per-
sons that violates the Montana Act.?!

Who may bring an action. Under the Montana
Act, a government attorney may investigate an al-
leged violation of the Montana Act and file a civil
action.”> The Montana Act also allows for qui tam
actions to be brought by private citizens.?s

A complaint filed by a private citizen must be
filed with the government attorney. Within 60 days
(plus any extensions granted for good cause shown)
after receiving a notice of the alleged violation and

275 Mo. Rev. Stat. § 191.908 (2007).

276 The Montana False Claims Act is codified at Mont. Code
Ann. § §17-8-401-17-8-412 (2005).

277 HB No. 77.

278 “Governmental entity” is defined as (a) the state; (b) a city,
town, county, school district, tax or assessment district, or other
political subdivision of the state; or (c) a unit of the Montana
university system. Mont. Code Ann. § § 17-8-402 (2005).

279 “Knowingly” is defined as having “actual knowledge”,
acting in “deliberate ignorance” of the truth or falsity of infor-

The Health Care Compliance Professional’s Manual

mation, or acting in “reckless disregard” for the truth or falsity
of the information. Proof of specific intent to defraud is not
required. Mont. Code Ann. § § 17-8-402 (2005).

280 Mont. Code Ann. § § 17-8-403(2) (2005).
281 Mont. Code Ann. § § 17-8-403(3) (2005).

282 Mont. Code Ann. §§17-8-405 (2005); “Government attor-
ney” is defined as the chief attorney for a governmental entity
or the Attorney General with respect to the state, except a unit
of the university system. Mont. Code Ann. § § 17-8-402 (2005).

283 Mont. Code Ann. § § 17-8-406 (2005).

120,378AA
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the complaint, the government attorney may elect to
file a civil action. If the government attorney files a
civil action, the private citizen may enter the action
as a co-plaintiff. If the government attorney declines
to file a civil action, the private citizen may file a
civil action.?$

Qui tam awards. If the action is filed by a
governmental entity and the private citizen elected
not to enter the action as a co-plaintiff, the private
citizen is entitled to between 10% and 15% of any
damages and civil penalty awarded the governmen-
tal entity in the settlement of judgment of the claim.
If the action is filed by a private citizen either as
plaintiff or as co-plaintiff, the private citizen is enti-
tled to between 15% and 50% of the proceeds
awarded the governmental entity.?®

Statute of Limitations; burden of proof. A
complaint or civil action filed under the Montana
Act may not be filed more than three years after the
date of discovery by the official of the governmental
entity charged with the responsibility to act in the
circumstances or, in any event, no more than 10
years after the date on which the violation is com-
mitted.?¢ Whoever brings an action under the Act —
the governmental entity or qui tam plaintiff — must
prove all essential elements of the cause of action,
including damages, by a preponderance of the
evidence.?®”

Whistleblower protection. The Montana Act
forbids employers from adopting, creating, or en-
forcing any regulation or policy that would prevent
an employee from disclosing information to a gov-
ernment or law enforcement agency related to a
violation of the Act in furtherance of an investiga-
tion of the violation or action brought pursuant to
the Act.?® The Montana Act also provides protection
against retaliation from employers for employees
who disclose information to a government or law

enforcement agency pertaining to a violation of the
Act.2

920,378BB Nebraska

General. A person who commits any of the
following acts is in violation of the Nebraska False
Medicaid Claims Act (Nebraska Act):2*

¢ Knowingly presents, or causes to be presented,
to an officer or employee of the state, a false or
fraudulent claim for payment or approval.!

* Knowingly makes or uses, or causes to be made
or used a false record or statement to obtain
payment or approval by the state of a false or
fraudulent claim.

¢ Conspires to defraud the state by obtaining pay-
ment or approval by the state of a false or fraud-
ulent claim.

¢ Has possession, custody, or control of property
or money used, or that will be used, by the state
and, intending to defraud the state or willfully
conceal the property, delivers, or causes to be
delivered, less property than the amount for
which such person receives a certificate or
receipt.

® Buys, or receives as a pledge of an obligation or
debt, public property from any officer or em-
ployee of the state knowing that such officer or
employee may not lawfully sell or pledge such
property.

* Knowingly makes, uses, or causes to be made or
used a false record or statement with the intent
to conceal, avoid, or decrease an obligation to
pay or transmit money or property to the state.

¢ [Is the beneficiary of an inadvertent submission
of a false claim to the state, and subsequently
discovers and, knowing the claim is false, fails
to report the claim to the department within 60
days of such discovery.??

284 Mont. Code Ann. § § 17-8-406 (2005).
285 Mont. Code Ann. § § 17-8-410 (2005).
286 Mont. Code Ann. § § 17-8-404 (2005).
287 Mont. Code Ann. § § 17-8-409 (2005).
288 Mont. Code Ann. § § 17-8-412(1) (2005).
289 Mont. Code Ann. § § 17-8-412(2) (2005).

20 The Nebraska False Medicaid Claims Act is codified at

Neb. Rev. St. §68-934, et. seq. (2007).

120,378BB

Y1 “Knowingly” is defined as having “actual knowledge,”

acting in “deliberate ignorance of the truth or falsity” of infor-
mation, or acting in “reckless disregard of the truth or falsity”
of information. Neb. Rev. St. § 68-935(4) (2007).

22 The beneficiary is not obligated to report to the depart-

ment if more than six years have passed since submission of the
claim. Neb. Rev. St. § 68-937 (2007).

©2007 CCH. All Rights Reserved.
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¢ Charges, solicits, accepts, or receives anything of
value in addition to the amount legally payable
under the medical assistance program in con-
nection with a provision of a good or service to
a recipient knowing that such charge, solicita-
tion, acceptance, or receipt is not legally
payable.??

¢ Knowingly fails to maintain such records as are
necessary to disclose fully the nature of all
goods or services for which a claim was submit-
ted or payment was received, or such records as
necessary to disclose fully all income and expen-
ditures upon which rates of payment were
based, for a period of at least six years after the
date on which payment was received, or know-
ingly destroys such records within six years
from the date payment was received.?

Damages. Any person found to violate the Ne-
braska Act may be subject to damages in the amount
of three times the amount of the false claim submit-
ted to the state and is subject to a civil penalty of not
more than $10,000. Additionally, if the state is the
prevailing party, the defendant shall pay the state’s
costs and attorney’s fees for the civil action brought
to recover penalties or damages.?® Damages may be
reduced to no more than two times the amount of
the false claim submitted if the defendant falls
within certain exceptions (mitigating factors) and is
also liable for the state’s costs and attorneys’ fees.?*

A person who knowingly fails to maintain or
destroys records within six years from the date pay-
ment of the claim was received shall be subject to
damages in the amount of three times the amount of
the claim submitted. Additionally, if the state is the
prevailing party, the defendant shall pay the state’s
costs and attorneys’ fees.?”

Who may bring an action. In any case involving
allegations of civil violations or criminal offenses
under the Nebraska Act, the Attorney General may
take full charge of any investigation or prosecution

23,531
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of the case.?”® The Nebraska Act does not provide for
qui tam actions.

Qui tam awards. The Nebraska Act does not
provide for qui tam actions.

Statute of Limitations; burden of proof. A civil
action filed under the Nebraska Act must be brought
within six years after the date the claim was discov-
ered or should have been discovered by exercise of
reasonable diligence and, in any event, no more than
ten years after the date on which the violation of the
Act was committed. The state has the burden of
proving all essential elements of the cause of action,
including damages, by a preponderance of the
evidence.?”

Whistleblower protection. The Nebraska Act
does not specifically provide protection to
whistleblowers.3®

920,378CC Nevada

General. Any person who commits one of the
following acts is in violation of the Nevada law
prohibiting false Medicaid claims (Nevada Act):%!

¢ Knowingly presents or causes to be presented a
false claim for payment or approval.

¢ Knowingly makes or uses, or causes to be made
or used a false record or statement to obtain
payment or approval of a false claim.

¢ Conspires to defraud by obtaining allowance or
payment of a false claim.

® Has possession, custody or control of public
property or money and knowingly delivers or
causes to be delivered to the state or a political
subdivision less money or property than the
amount for which he receives a receipt.

¢ [s authorized to prepare or deliver a receipt for
money or property to be used by the state or a
political subdivision and knowingly prepares or
delivers a receipt that falsely represents the
money or property.

293 Neb., Rev. St. § 68-938 (2007).

294 Neb. Rev. St. § 68-939 (2007).

295 Neb. Rev. St. § 86-936(2)-(3) (2007).
29 Neb. Rev. St. § 68-940 (2007).

297 Neb. Rev. St. § 68-939(2) (2007).

298 Neb. Rev. St. § 68-942 (2007).

299 Neb. Rev. St. §68-941 (2007).

The Health Care Compliance Professional’s Manual

300 Nebraska has a separate whistleblower protection statute
to generally protect public employees who disclose information
regarding potential violations of the law against retaliation.
Neb. Rev. St. §81-2701, et. seq. (2007).

301 The Nevada law prohibiting false Medicaid claims is codi-
fied at Nev. Rev. Stat. §§357.010 - 357.250 (2007). The law has
no official title.
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¢ Knowingly buys, or receives as security for an
obligation, public property from a person who is
not authorized to sell or pledge the property.

¢ Knowingly makes or uses, or causes to be made
or used a false record or statement to conceal,
avoid or decrease an obligation to pay or trans-
mit money or property to the state or a political
subdivision.

¢ Is a beneficiary of an inadvertent submission of
a false claim and, after discovering the falsity of
the claim, fails to disclose the falsity to the state
or political subdivision within a reasonable
time.%02

Damages. A person who is found to have vio-
lated the Nevada Act is liable to the state or political
subdivision (whichever is affected) for three times
the amount of damages sustained by the state or
political subdivision because of the violation. In ad-
dition, the violator is liable for a minimum civil
penalty of not less than $2,000 per claim and not
more than $10,000 per claim and for the costs of a
civil action brought to recover a penalty or dam-
ages.*” The civil penalty can be eliminated and dam-
ages can be reduced to not less than two times the
amount of damages that the state sustained because
of the violation if the court finds certain mitigating
factors relating to cooperation by the person who
violated the Nevada Act.3*

Who may bring an action. The Nevada Attor-
ney General may investigate violations of the Ne-
vada Act and bring civil actions against persons
found to have violated the Nevada Act.>* The Ne-
vada Act also allows for private plaintiffs to main-
tain actions for violations. The Nevada Act also
allows a private person (qui tam plaintiff) to bring a
civil action for a violation of the Nevada Act. The
qui tam complaint will be placed under seal until the

Nevada Attorney General has decided whether to
intervene, and a copy will be served on the Nevada
Attorney General along with written disclosure of all
known material evidence and information.* A pub-
lic employee may not maintain an action under the
Nevada Act based on information discovered during
his or her employment unless he or she first ex-
hausted internal procedures for reporting and seek-
ing recovery proceeds of the fraudulent activity
through official channels and the employer failed to
act on the information provided for at least six
months.3”

Before the expiration of 120 days after receiving
the qui tam complaint (subject to extensions granted
pursuant to §357.110(1)), the Nevada Attorney Gen-
eral may elect to proceed with the action on behalf of
the state. If the state chooses not to proceed with the
action, the private person has a right to conduct a qui
tam action.®® A court will not have jurisdiction over
an action brought under the Nevada Act that is
based upon the public disclosure of allegations or
transactions in a criminal, civil, or administrative
hearing, in a report, hearing, audit, or investigation
requested by the state legislature, an auditor or a
governing body, or from the news media, unless the
action is brought by the Nevada Attorney General or
the person bringing the action is an original source
of the information.’”

Qui tam awards. If the Nevada Attorney Gen-
eral intervenes in an action brought under the Ne-
vada Act, the qui tam plaintiff is entitled to receive
not less than 15% or more than 33% of any recovery,
taking into account the extent of his or her contribu-
tion to the conduct of the action. If the Nevada
Attorney General does not intervene, the qui tam
plaintiff may receive not less than 25% or more than
50% of any recovery, as the court determines reason-

302 Nev. Rev. Stat. § 357.040 (1) (2007). “Knowingly” is defined
as having knowledge of the information, acting in deliberate
ignorance of whether the information is true or false or acting in
reckless disregard of the truth or falsity of the information. Nev.
Rev. Stat. § §357.040 (2) (2007). Specific intent to defraud is not
required.

303 Nev. Rev. Stat. § 357.040 (1) (2007).
304 Nev. Rev. Stat. § 357.050 (2007).
305 Nev. Rev. Stat. § 357.070 (2007).
306 Nev. Rev. Stat. § 357.080 (2007).
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307 Nev. Rev. Stat. § 357.090 (2007).

308 Nev. Rev. Stat. §357.110 (2007) and Nev. Rev. Stat.
§§357.130 (2007).

39 Nev. Rev. Stat. §357.100 (2007). “Original source” is de-
fined as a person who has direct and independent knowledge
of the information on which the allegations were based, who
voluntarily provided the information to the state or political
subdivision before bringing an action based on the information,
and whose information provided the basis or caused the mak-
ing of the investigation, hearing, audit or report that led to the
public disclosure.
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able3' If the qui tam plaintiff is a present or former
employee of the state or political subdivision and
financially benefited from the fraudulent activity, he
or she is not entitled to any minimum percentage of
recovery, but the court may award no more than
33% of the recovery if the Nevada Attorney General
intervenes and no more than 50% of the recovery if
the Nevada Attorney General does not intervene.?!!

Statute of Limitations; burden of proof. An
action filed under the Nevada Act may not be filed
more than five years after the date on which the
violation is committed or more than three years after
the date of discovery of the fraudulent activity by
the Nevada Attorney General, whichever is earlier.
The standard of proof for any action brought under
the Nevada Act is a preponderance of the
evidence.3!

Whistleblower protection. The Nevada Act for-
bids employers from adopting or enforcing any rule
or policy that would prevent an employee from
disclosing a violation of the Nevada Act to a law
enforcement agency or to act in furtherance of the
Nevada Act. The Nevada Act also provides protec-
tion against retaliation from employers for employ-
ees who act in furtherance of false claims actions
filed pursuant to the Nevada Act.’3

Office of the Inspector General review. In a
letter dated December 21, 2006, and published on its
web site, the OIG determined that the Nevada Act
does not meet the requirements of §6031(b) of the
DRA.%" The OIG stated that the Nevada Law does
not meet the requirements of the DRA because it is
not at least as effective in rewarding qui tam actions
for false or fraudulent claims as the Federal FCA.
Specifically, the OIG noted that:

¢ The statute of limitations period in the Nevada
Act is shorter than the Federal FCA statute of
limitations period, and
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e Unlike the Federal FCA, which sets a minimum
civil penalty of $5,000, the Nevada Act sets a
minimum civil penalty of only $2,000.3!°

920,378DD New Hampshire

General. Any person who commits one of the
following acts is in violation of the New Hampshire
law prohibiting false and fraudulent Medicaid
claims (New Hampshire Act):3t6

¢ Knowingly presents or causes to be presented,
to an officer or employee of the department, a
false or fraudulent claim for payment or
approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the
department.

¢ Conspires to defraud the department by getting
a false or fraudulent claim paid or approved by
the department.

* Has possession, custody, or control of property
or money used or to be used, or to be used, by
the department and, intending to defraud the
department or willfully to conceal the property,
delivers or causes to be delivered, less property
than the amount for which the person receives a
certificate or receipt.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the department.

¢ [s a beneficiary of an inadvertent submission of
a false claim to the department, who subse-
quently discovers the falsity of the claim, and
fails to disclose the false claim to the department
within a reasonable time after discovery of the
false claim.?"”

310 Nev. Rev. Stat. §357.210 (2007).

316 The New Hampshire law prohibiting false and fraudulent

311 Nev. Rev. Stat. § 357.220 (2) (2007).

312 Nev. Rev. Stat. § 357.170 (2007).

313 Nev. Rev. Stat. § 357.240 (2007).

314 http: // oig.hhs.gov/fraud /falseclaimsact.html.

W,

Medicaid claims is codified at N.H. Rev. Stat. Ann. § 167:61-b, et
seq. (2007). This law does not have an official title.

SI7N.H. Rev. Stat. Ann. §167:61-b (I) (2007). “Knowingly” is
defined as having actual knowledge of the information, acting
in deliberate ignorance of the truth or falsity of the information,

or acting in reckless disregard of the truth or falsity of the
information. No proof of specific intent to defraud is required.
N.H. Rev. Stat. Ann. § 167:61-b (V)(b) (2007)

The Health Care Compliance Professional’s Manual
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Damages. A person who violates the New
Hampshire Act is liable to the state for a civil pen-
alty of not less than $5,000 and not more than
$10,000, plus three times the amount of damages
sustained by the state because of the violator’s ac-
tions.?'8 The violator will also be liable for the cost of
bringing the civil action, including attorneys’ fees.
The New Hampshire Act allows the civil penalty to
be eliminated, and damages to be reduced to no less
than two times the amount of damages sustained by
the state, if the court finds certain mitigating factors
demonstrating cooperation by the person who com-
mitted the violation.’"

Who may bring an action. The New Hampshire
Act requires the New Hampshire Attorney General
to investigate civil violations of the New Hampshire
Act. If the New Hampshire Attorney General finds a
violation of the New Hampshire Act, he or she may
bring a civil action in superior court against the
violator.® The New Hampshire Act also allows a
private person to bring a civil action for a violation
of the New Hampshire Act in the name of the state.
The complaint will be filed in camera, will remain
under seal for at least 60 days, and a copy will be
served on the state along with written disclosure of
all known material evidence and information.*!

Before the expiration of the 60-day seal period
(subject to extensions granted pursuant to § 167:61-c
(IT)(d)), the state must elect to either (1) proceed with
the action on behalf of the state, or (2) notify the
court that it declines to take over the action.’? If the
state chooses not to proceed with the action, the
private person has a right to conduct a qui tam
action. A court will not have jurisdiction over an
action brought under the New Hampshire Act that is
based upon the public disclosure of allegations or
transactions in a criminal, civil, or administrative
hearing, in a legislative or administrative report,

hearing, audit, or investigation, or from the news
media, unless the action is brought by the New
Hampshire Attorney General or the person bringing
the action is an original source of the information.??

Qui tam awards. If the state proceeds with an
action brought by a qui tam plaintiff, the qui tam
plaintiff is entitled to receive between 15% and 25%
of the proceeds of the action or settlement of the
claim, depending upon the extent to which the qui
tam plaintiff substantially contributed to the prose-
cution of the action.’* The court may reduce the qui
tam plaintiff’s award to no more than 10% of the
proceeds if it finds the action was primarily based on
disclosures of specific information from the news
media or relating to allegations or transactions in a
criminal, civil, or administrative hearing.’® Also, if
the court finds that person bringing the action or
settling the claim planned and initiated the violation
of the New Hampshire Act, the court may reduce
the person’s share of proceeds.??

If a defendant prevails in an action conducted
by a qui tam plaintiff, and the court finds the qui tam
plaintiff’s claim was “frivolous, clearly vexatious, or
primarily brought for purposes of harassment,” the
court may award the defendant reasonable attor-
neys’ fees and expenses.

Statute of Limitations; burden of proof. An
action filed under the New Hampshire Act may not
be filed more than six years after the date on which
the violation is committed, more than three years
after the date when facts material to the right of
action are known or reasonably should have been
known by the official within the office of the New
Hampshire Attorney General who is responsible for
addressing the false claim, or, in any event, no more
than ten years after the date on which the violation
is committed.?” The state is required to prove all the

318 N.H. Rev. Stat. Ann. § 167:61-b (I) (2007).

319 N.H. Rev. Stat. Ann. § 167:61-b (II) (2007).
320 N.H. Rev. Stat. Ann. § 167:61-c (I) (2007).

31 N.H. Rev. Stat. Ann. § 167:61-c (II) (2007).
322 N.H. Rev. Stat. Ann. § 167:61-c (I)(e) (2007).

S22 N.H. Rev. Stat. Ann. §167:61-e (III) (2007). “Original
source” means an individual who has direct and independent
knowledge of the information on which the allegations are
based and has voluntarily provided the information to the state
before filing an action that is based on the information, and

120,378DD

whose information provided the basis or catalyst for the investi-
gation, hearing, audit, or report that led to the public disclosure.
N.H. Rev. Stat. Ann. §167:61-b (V)(c) (2007).

324 NL.H. Rev. Stat. Ann. § 167:61-e (I) (2007). Unlike other state
false claims acts, the New Hampshire Act does not contain a
section providing for an increased award to the qui tam plaintiff
if the state chooses not to proceed with the action.

51
326 N.H. Rev. Stat. Ann. § 167:61-e (II) (2007).
327 N.H. Rev. Stat. Ann. § 167:61-b (VII) (2007).
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essential elements of the cause of action, including
damages, by a preponderance of the evidence.*

Whistleblower protection. The New Hamp-
shire Act provides protection for any employee who
is retaliated against due to his or her lawful acts
committed in furtherance of an action or investiga-
tion conducted under the New Hampshire Act.*?

920,378EE New Jersey

General. Several bills to establish a New Jersey
false claims act have been introduced. A2186 was
introduced on January 30, 2006, S1829 was intro-
duced on May 8, 2006, A3025 was introduced on
May 15, 2006, and A3428 was introduced on July 4,
2006. None of the bills to establish a false claims act
have been voted on by either the New Jersey House
or Senate.’® The New Jersey legislative session be-
gan in January 2006 and will end on the second
Tuesday of January 2008. If no action is taken on a
pending bill prior to the end of the session, the bill
will be considered “dead.”

920,378FF New Mexico

General. New Mexico enacted a Medicaid false
claims act statute, the New Mexico Medicaid False
Claim Act (New Mexico Act), on May 19, 2004.33! -332

A person who commits one of the following acts
is in violation of the New Mexico Act:

® Presents, or causes to be presented, to the state a
claim for payment under the Medicaid program
knowing that such claim is false or fraudulent.

® Presents, or causes to be presented, to the state a
claim for payment under the Medicaid program
knowing that the person receiving a Medicaid

23,535
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benefit or payment is not authorized or is not
eligible for a benefit under the Medicaid
program.

e Makes, uses, or causes to be made or used a
record or statement to obtain a false or fraudu-
lent claim under the Medicaid program paid for
or approved by the state knowing such record
or statement is false.

® Conspires to defraud the state by getting a claim
allowed or paid under the Medicaid program
knowing that such claim is false or fraudulent.

e Makes, uses, or causes to be made or used a
record or statement to conceal, avoid or decrease
an obligation to pay or transmit money or prop-
erty to the state, relative to the Medicaid pro-
gram, knowing that such record or statement is
false.

¢ Knowingly applies for and receives a benefit or
payment on behalf of another person, except
pursuant to a lawful assignment of benefits,
under the Medicaid program and converts that
benefit or payment to his own personal use.

¢ Knowingly makes a false statement or misrepre-
sentation of material fact concerning the condi-
tions or operation of a health care facility in
order that the facility may qualify for certifica-
tion or recertification required by the Medicaid
program.

¢ Knowingly makes a claim under the Medicaid
program for a service or product that was not
provided.3®

Damages. A person shall pay to the state a civil
penalty equal to triple the amount of damages suf-

328 N.H. Rev. Stat. Ann. § 167:61-b (VI) (2007).

329 N H. Rev. Stat. Ann. § 167:61-c (IV) (2007).

330 New Jersey recently passed the Medicaid Program Integ-
rity and Protection Act, which establishes an Office of the
Medicaid Inspector General. The Medicaid Program Integrity
and Protection Act is codified at N.J. STAT. ANN. 30:4D-53, et.
seq. The law became effective March 16, 2007. The Office will
primarily be responsible for preventing fraud and abuse in the
Medicaid system.

331 The New Mexico Medicaid False Claims Act is codified at
N.M. Stat. § §27-14-1 - 27-14-15 (2007).

321t is noteworthy that effective July 1, 2007, New Mexico
enacted a statute, very similar to the New Mexico Medicaid

The Health Care Compliance Professional’s Manual

False Claims Act, entitled the New Mexico Fraud Against Tax-
payers Act (New Mexico FATA Act). The main difference be-
tween the two statutes is that the New Mexico FATA Act is not
exclusive to the Medicaid program like the New Mexico Act.
The New Mexico FATA Act statute has not officially been
placed within the New Mexico statutes. Currently, it is located
at N.M. Stat. §§41-1-1 - 41-1-10 (2007). The New Mexico FATA
Act provides (i) a private civil action on behalf of the state
against a person who makes a false claim for payment by the
state, (ii) for intervention by the Attorney General, (iii) qui tam
awards, (iv) civil penalties, and (v) whistleblower protection.
HB 770. The reader is advised to review this new statute in
conjunction with the statute summarized herein.

333 N.M. Stat. § 27-14-4 (2007).
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fered by the state as a result of the conduct by the
person.?*

Who may bring an action. Under the New Mex-
ico Act, the department®> may conduct an investiga-
tion of an alleged violation of this act.3*

Any affected person may bring a civil action in
the name of the state, on behalf of the person bring-
ing the suit or for the state.’” The complaint shall be
served on the department and remain under seal for
at least 60 days. The complaint shall not be served
on the defendant until the expiration of 60 days or
any extension approved by the court for good cause
shown.%#

Within 60 days after service of the complaint,
the department shall conduct an investigation of the
factual allegations and legal contentions made in the
complaint, shall make a written determination of
whether there is substantial evidence that a violation
has occurred and shall provide the defendant with a
copy of the determination. If the department deter-
mines that there is not substantial evidence that a
violation occurred, the complaint shall be
dismissed.>

Within 60 days after service of the complaint or
any extensions obtained for good cause shown, the
department shall (a) proceed with the action, in
which case the action shall be conducted by the
department or (b) notify the court and the qui tam
plaintiff that it declines to take over the action, in
which case the qui tam plaintiff has the right to
proceed with the action if the department deter-
mined that there is substantial evidence that a viola-
tion occurred.?

The department shall notify the Attorney Gen-
eral prior to filing a civil action under the New
Mexico Act and shall not proceed with the action

unless it has written approval from the Attorney
General. The Attorney General has 20 days to notify
the department of its determination. Failure by the
Attorney General to notify the department within
the specified 20 days shall be construed as consent to
proceed.3!

If the department proceeds with the action, it
shall have the exclusive responsibility for prosecut-
ing the action and shall not be bound by the qui tam
plaintiff. The qui tam plaintiff has the right to con-
tinue as a normal party to the action and shall not
have the right to participate in the litigation except
as a witness.3#

The department may dismiss or settle the action
notwithstanding the objections of the qui tam
plaintiff .3

A court shall not have jurisdiction of an action
brought under the New Mexico Act against a de-
partment official if the action is substantially based
on evidence or information known to the depart-
ment when the action was brought.3#

A person shall not bring an action under this
section that is substantially based on allegations or
transactions that are the subject of a civil suit or an
administrative proceeding in which the department
is already a party.>*

Unless the person is the original source*¢ of the
information, a court shall not have jurisdiction over
an action under the New Mexico Act substantially
based upon the public disclosure of allegations or
transactions in a criminal, civil, or administrative
hearing, or from the news media.>¥

Qui tam awards. If the department proceeds
with an action, the court shall award the qui tam
plaintiff 15% to 25% of the proceeds of the action or
settlement of the claim, depending on the extent to

334 N.M. Stat. § 27-14-4 (2007).

3% “Department” means the human services department.
N.M. Stat. § 27-14-3(B) (2007).

336 N.M. Stat. § 27-14-7 (2007).

337 N.M. Stat. § 27-14-7(B) (2007).
338 NL.M. Stat. § 27-14-7(C) (2007).
339 NL.M. Stat. § 27-14-7(C) (2007).
340 N.M. Stat. § 27-14-7(E) (2007).
341 N.M. Stat. § 27-14-7(F) (2007).
342 N.M. Stat. § 27-14-8(A) (2007).

120,378FF

343 NLM. Stat. §27-14-8(B) and (C) (2007).

34 NLM. Stat. §27-14-10(A) (2007).

345 N.M. Stat. § 27-14-10(B) (2007).

346 The person is the “original source” if he or she had inde-

pendent knowledge, including knowledge based on the per-
son’s own investigation of the defendant’s conduct, of the
information on which the allegations are based and voluntarily
provided or verified the information to the department before
filing an action based on that information under this section.
N.M. Stat. §27-14-10(C) (2007).

347 N.M. Stat. § 27-14-10(C) (2007).
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which the qui tam plaintiff substantially contributed
to the prosecution of the action. If the department
does not proceed with an action, the qui tam plaintiff
shall receive an amount that the court decides is
reasonable. The amount shall be between 25% to
30% of the proceeds of the action or settlement. The
qui tam plaintiff is also entitled to reasonable ex-
penses, costs, and reasonable attorneys’ fees neces-
sarily incurred.>

Where the court finds the action to be based
primarily on disclosures of certain specific informa-
tion, other than information provided by the qui tam
plaintiff, the court shall award the qui tam plaintiff
no more than 10% of the proceeds of the action.* If
the court finds that the person bringing an action
under this section planned and initiated the conduct
upon which the action is brought, the court may
reduce, as it considers appropriate, the share of the
proceeds of the action that the qui tam plaintiff
would otherwise be entitled to receive. A person
who is convicted of criminal conduct arising from a
violation of this act shall be dismissed from the civil
action and may not share in the proceeds of the
action.’

Statute of Limitations; burden of proof. A civil
action shall be brought within 4 years.*! The depart-
ment or the qui tam plaintiff must establish each
element of the action, including damages, by a pre-
ponderance of the evidence.*?

Whistleblower protection. The New Mexico
Act provides protection against retaliation from em-
ployers for employees who initiate, assist in, or par-
ticipate in an investigation under this act. This
prohibition does not apply to an employment action
against an employee who the courts finds brought a
frivolous claim, or who planned, initiated, or partici-
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pated in the conduct upon which the action is
brought, or who is convicted of criminal conduct
arising from violation of this act.>

920,378GG New York

General. A person who commits any of the
following acts is in violation of the New York False
Claims Act (New York Act):3*

* Knowingly®® presents, or causes to be
presented, to any employee, officer or agent of
the state or a local government, a false or fraud-
ulent claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the state
or a local government®®.

* Conspires to defraud the state or local govern-
ment by getting a false or fraudulent claim al-
lowed or paid.

® Has possession, custody, or control of property
or money used, or to be used, by the state or a
local government and, intending to defraud the
state or local government or willfully to conceal
the property or money, delivers, or causes to be
delivered, less property or money, than the
amount for which the person receives a certifi-
cate or receipt.

¢ Is authorized to make or deliver a document
certifying receipt of property used, or to be
used, by the state or local government and, in-
tending to defraud the state or a local govern-
ment, makes or delivers the receipt without
completely knowing that the information on the
receipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from an of-

348 N.M. Stat. § 27-14-9(A) and (B) (2007).
349 N.M. Stat. § 27-14-9(A) (2007).

350 N.M. Stat. § 27-14-9(C) (2007).

351 N.M. Stat. § 37-1-4 (2007).

352 N.M. Stat. § 27-14-13(B) (2007).

353 N.M. Stat. § 27-14-12 (2007).

%4 The New York False Claims Act is codified at N.Y. State
Fin. § §187 - 194. The Act was signed into law on April 16, 2007,
but is deemed effective as of April 1, 2007.

5 “Knowingly” means that with respect to a claim, or infor-
mation relating to a claim, a person (a) has actual knowledge of

The Health Care Compliance Professional’s Manual

such claim or information; (b) acts in deliberate ignorance of the
truth or falsity of such claims or information; or (c) acts in
reckless disregard of the truth or falsity of such claim or infor-
mation. Proof of specific intent to defraud is not required,
provided, however that acts occurring by mistake or as a result
of mere negligence are not covered by this law. N.Y. State Fin.
§188.3 (2007).

3% “T ocal government” means any county, city, town, village,
school district, board of cooperative educational services, local
public benefit corporation or other municipal corporation or
political subdivision of the state. N.Y. State Fin. § 188.4 (2007).
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ficer or employee of the state or a local govern-
ment knowing that the officer or employee
lawfully may not sell or pledge the property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the state or local
government.3’

Damages. Any person who violates the New
York Act is liable to the state for three times the
amount of damages which the state sustains because
of that person’s actions plus no less than $6,000 or
more than $12,000.%* The person who commits the
act is also liable to the local government for three
times the amount of damages sustained by the local
government because of the person’s actions. Dam-
ages may be reduced to no less than two times the
amount of damages sustained by the state because of
the person’s actions if the court finds certain mitigat-
ing factors relating to cooperation by the person
committing the violation.**

Who may bring an action. An action may be
brought by the state Attorney General. A local gov-
ernment may also investigate violations that may
have resulted in damages to the local government
and may bring a civil action on its own. The Attor-
ney General must consult with the Medicaid Inspec-
tor General prior to filing any action related to the
Medicaid program.*® The New York Act also allows
for qui tam actions.>'

A complaint and written disclosure of material
evidence and information filed by a qui tam plaintiff
will be filed in the Supreme Court of New York, in
camera, with a copy to the state. If the complaint
alleges damages to the local government, the Attor-
ney General may provide a copy of the complaint
and written disclosure to the Attorney General for
the local government, provided that, if the allegation
in the complaint involves damages only to a city
with a population of one million or more, or only the

state and such a city, the Attorney General will
provide the complaint and written disclosure to the
Corporation Counsel of the city within 30 days. The
state may elect to supersede or intervene with the
action or authorize the local government to do so,
but if the complaint involves damages only to a city
with a population of one million or more, the Attor-
ney General may not supersede or intervene in such
action without the consent of the Corporation Coun-
sel of that city.*? The complaint will remain under
seal for 60 days. Before the expiration of 60 days
(plus extensions granted under §190(2)(C)), the At-
torney General must notify the court that he or she
intends to file a complaint against the defendant,
thereby converting the action from a qui tam civil
action to a civil enforcement action.3® If the state
notifies the court that it intends to file a complaint
against the defendant and thereby substitute itself as
the plaintiff, or to permit the local government to do
so, the complaint must be filed within 30 days after
the notification to the court.®* If the state notifies the
court that it intends to intervene in the action, or to
permit a local government to do so, the motion for
intervention must be filed within 30 days of notifica-
tion.* If the state declines to bring an action or to
authorize the local government to do so, the qui tam
action may proceed subject to judicial review.>® The
state and local government will not be bound by an
act of the person bringing a qui tam action.>”

Qui tam awards. If the Attorney General elects
to convert the qui tam civil action into an Attorney
General enforcement action, or to permit a local
government to convert the action into a civil enforce-
ment action by such local government, or if the
Attorney General or local government elects to inter-
vene in the qui tam civil action, then the qui tam
plaintiff will receive between 15% and 25% of the
proceeds recovered in the action or in settlement of
the action. Where the court finds that the action was
based primarily on disclosures of specific informa-
tion (other than information provided by the person

357 N.Y. State Fin. § 189(1)(A) - (G).
358 N.Y. State Fin. § 189(1)(G) (2007).
359 N.Y. State Fin. § 190(1) (2007).

360 N.Y. State Fin. § 190(1) (2007).

361 N.Y. State Fin. § 190(2)(C) (2007).
362 N.Y. State Fin. § 190(2)(B) (2007).
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363 NL.Y. State Fin. § 190(2)(C) (2007).
364 NL.Y. State Fin. § 190(2)(D) (2007).
365 NL.Y. State Fin. § 190(2)(E) (2007).
366 NL.Y. State Fin. § 190(2)(F) (2007).
37 NL.Y. State Fin. § 190(5)(B) (2007).
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bringing the action) relating to allegations or trans-
actions in other proceedings, hearings, audits, inves-
tigations, or from the news media, the court may
award such sum as it considers appropriate, but not
more than 10% of the proceeds.®® If the Attorney
General or local government does not elect to inter-
vene or convert the action, and the action is success-
ful, the qui tam plaintiff will receive between 25%
and 35% of the proceeds recovered in the action or
settlement.3® The court may award the Attorney
General, on behalf of the people of the state, reasona-
ble expenses incurred, plus reasonable attorneys’
fees, plus costs if the state, local government, or qui
tam civil action plaintiff prevails.*® The court may
reduce the qui tam award if the action was brought in
violation of the New York Act and the court may
dismiss the qui tam plaintiff from the action if he or
she is convicted of criminal conduct arising from his
or her role in the violation of the Act.?”!

Statute of Limitations; burden of proof. A civil
action under the New York Act must be brought no
later than six years after the date on which the
violation is committed or three years after the date
when facts material to the right of action are known
or reasonably should have been known by the offi-
cial of the state or local government charged with
responsibility to act in the circumstance or, in any
event, no more than ten years after the date on
which the violation is committed.’”> Whoever brings
a civil action under the New York Act must prove all
essential elements of the cause of action, including
damages, by a preponderance of the evidence.?”

Whistleblower protection. The New York Act
forbids employers from discharging, demoting, sus-
pending, threatening, harassing, or in any manner
discriminating against an employee in terms and
conditions of employment because of lawful acts
done by the employee on behalf of the employer in
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furtherance of an action brought under the New
York Act.7

920,378HH North Carolina

General. A person who commits any of the
following acts is in violation of the North Carolina
Medical Assistance Provider False Claims Act
(North Carolina Act):%

* Knowingly presents, or causes to be presented,
to the Medical Assistance Program a false or
fraudulent claim for payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the Medi-
cal Assistance Program.37

Legislation currently pending in the North Car-
olina General Assembly (House Bill 1473)*” would
also make it unlawful to:

(3) Conspire to defraud the Medical Assistance
Program by getting a false or fraudulent claim
allowed or paid.

(4) Knowingly make, use, or cause to be made
or used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the Medical Assis-
tance Program.®”

Damages. Under existing law, any person who
violates the North Carolina Act is liable for: a civil
penalty of not less than $5,000 and not more than
$10,000 plus three times the amount of damages
which the Medical Assistance Program sustained. A
provider violating the Act is also liable for the cost of
the civil action brought to recover any penalty or
damages, interest, and the costs of the investiga-
tion.’”” Damages may be reduced to not more than
two times the amounts of all payments found to
have been fraudulently received from the state if the

363 NL.Y. State Fin. § 190(6)(A) (2007).
369 NL.Y. State Fin. § 190(6)(B) (2007).
70 N.Y. State Fin. § 190(7) (2007).
71N.Y. State Fin. § 190(8) (2007).
372NLY. State Fin. §192(1) (2007).
373 N.Y. State Fin. § 192(2) (2007).
74 N.Y. State Fin. §191(1) (2007).

375 The North Carolina Medical Assistance Provider False
Claims Act codified at N.C.G.S. § 108A-7010, et. seq

The Health Care Compliance Professional’s Manual

376 “Knowingly” is defined as having actual knowledge of the
information;, acting in deliberate ignorance of the truth or
falsity of the information, or (c) acting in reckless disregard to
the truth or falsity of the information. Proof of specific intent to
defraud is not required. N.C.G.S. § 108A-70.11(4).

377 HB 1473, 2006-2007 Leg. Sess. (N.C. 2007). At the time of
publication, House Bill 1473, the House Appropriations Bill,
had not been ratified by the General Assembly.

378 Id. at §15.8(b).

379 N.C. Gen. Stat. § 108A-70.12(b) (2007).
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Basics of the Law

court finds certain mitigating factors relating to co-
operation by the person committing the violation.’*

House Bill 1473, if passed, would increase the
damages for a violation of the Act to not less than
$5,500 and not more than $11,000 plus three times
the amount of all damages.!

Who may bring an action. The existing law
vests all authority to bring an action to enforce the
North Carolina Act in the state Attorney General.
The Attorney General has the authority to investi-
gate, institute proceedings, compromise and settle
any investigation or action and perform all duties in
connection with any civil action to enforce the Act.
The North Carolina Act does not provide for an
action by a private plaintiff.3?

Though the existing law does not provide for an
action by a private plaintiff, House Bill 1473, if
passed, would provide for an action by a qui tam
plaintiff on behalf of the state. Under House Bill
1473, if the state elected to proceed with an action
brought by a qui tam plaintiff, the qui tam plaintiff
would be entitled to receive between 15% percent
and 25% of the proceeds of the action or settlement
of the claim, depending upon the extent to which the
qui tam plaintiff substantially contributed to the
prosecution of the action. If the state chose not to
proceed with an action brought by the qui tam plain-
tiff, the qui tam plaintiff would be entitled to an
amount not less than 25% and not more than 30% of
the proceeds of the action or settlement.3®

Statute of Limitations; burden of proof. A civil
action brought under the North Carolina Act may
not be brought more than six years after the date of
the violation, or more than three years after the date
when facts material to the right of action are known
or reasonably should have been known by the state,
but in no event more than ten years after the date on
which the violation is committed, whichever occurs

last. In any action brought under the North Carolina
Act, the state shall be required to prove all essential
elements of the cause of action, including damages,
by the greater weight of the evidence 3

Whistleblower protection. In the absence of
fraud or malice, no person who furnishes informa-
tion to the state shall be liable for damages in a civil
action for any oral or written statement made or any
other action that is necessary to supply information
acquired pursuant to the North Carolina Act. The
North Carolina Act provides relief to any employee
who has been discharged, demoted, suspended,
threatened, harassed, or otherwise discriminated
against because of his or her objection to false claims
violation or involvement in a false claims action.*>

Public disclosure. House Bill 1473 would pre-
clude jurisdiction for an action brought by a qui tam
plaintiff if the allegations had been publicly dis-
closed unless the qui tam plaintiff was an original
source of the information.3¢

920,378I1 North Dakota

General. A bill to establish an act similar to the
Federal FCA, SB 2126, was introduced in January
2007 in the North Dakota Senate. The bill passed out
of the Senate, but failed to pass the House. North
Dakota’s regular session adjourned on April 25,
2007. The Legislature, which meets biennially, will
reconvene in regular session on January 6, 2009.

920,378]] Ohio

General. Ohio law provides criminal and civil
penalties for the submission of false claims to the
Medicaid program.’®” Ohio law on Medicaid fraud
makes it a criminal offense to knowingly make or
cause to be made a false or misleading statement or
representation for use in obtaining reimbursement
from the medical assistance program.*® Ohio law on
medical assistance programs also provides civil rem-

380 N.C. Gen. Stat. § 108A-70.12 (2007).

381 HB 1473 § 15.8(c), 2006-2007 Leg. Sess. (N.C. 2007).
382 N.C. Gen. Stat. § 108-70.13 (2007).

38 HB 1473 § 15.8(d), 2006-2007 Leg. Sess. (N.C. 2007).
384 N.C. Gen. Stat. § 108A-70.13(b), (c) (2007).

385 N.C. Gen. Stat. § 108A-70.15 (2007).

120,378lI

38 HB 1473 §15.8(d), 2006-2007 Leg. Sess. (N.C. 2007). “Origi-

nal Source” means an individual who has direct and indepen-
dent knowledge of the information on which the allegations are
based and has voluntarily provided the information to the state
before filing an action. Id.

%7 Ohio law on medical assistance programs is codified at

Oh. Rev. Code Ann. §5111.03.

388 Oh. Rev. Code Ann. §2913.40(B) (2007).

©2007 CCH. All Rights Reserved.
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edies for the state against providers®® who attempt
to engage in Medicaid fraud.

Under Ohio law on medical assistance pro-
grams, a service provider who commits any of the
following acts may be found civilly liable:

¢ Obtains or attempts to obtain payments, by de-
ception,® to which the provider is not entitled
pursuant to the provider agreement, the rules of
the federal government or the Department of
Job and Family Services relating to the program.

e Willfully receives payments to which the pro-
vider is not entitled.

¢ Willfully receives payments in a greater amount
than that to which the provider is entitled.

¢ Falsifies any report or document required by
state or federal law, rule, or provider agreement
relating to Medicaid payments.

Damages. In addition to criminal penalties,
providers who violate Ohio law on medical assis-
tance programs are liable for three times the amount
of the excess payments, payment of a sum of not less
than $5,000 and not more than $10,000 for each
deceptive claim or falsification, interest on the
amount of any excess payments, and all reasonable
expenses which the court determines have been nec-
essarily incurred by the state.®' A provider will also
have his or her agreement for services terminated for
a period of up to five years from the date of the
conviction or entry of judgment.®?

Who may bring an action; Statute of Limita-
tions. An action may be brought by the Attorney
General on behalf of the state. The Attorney General
may commence an action to enforce Ohio law on
medical assistance programs any time within six

23,541
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years after the conduct in violation of the section
terminates.’”

Qui tam awards. Ohio law on medical assis-
tance programs does not contain an express provi-
sion for qui tam actions brought by whistleblowers.

Whistleblower protection. The Ohio law on
medical assistance programs does not contain a
whistleblower protection provision. Ohio law does,
however, contain a general prohibition, not summa-
rized here, prohibiting an employer from retaliating
against an employee who has reported the employer
for suspected criminal behavior.3*

920,378KK Oklahoma

General. A person who commits any of the
following acts is in violation of the Oklahoma Medi-
caid False Claims Act (Oklahoma Act):3%

¢ Knowingly presents, or causes to be presented,
to an officer or employee of the state or of any
political subdivision thereof, a false claim for
payment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the state.

¢ Conspires to defraud the state by getting a false
or fraudulent claim allowed or paid.

® Has possession, custody, or control of property
or money used, or to be used, by the state and,
intending to defraud the state or willfully to
conceal the property, delivers, or causes to be
delivered, less property in the amount for which
the person receives a certificate or receipt.

¢ Is authorized to make or deliver a document
certifying receipt of property used, or to be

%9 Under Ohio law on medical assistance programs, only
providers of services or goods who contract with the Depart-
ment of Job and Family Services pursuant to the Medicaid

rogram can be found civilly liable. Oh. Rev. Code Ann.
§5111.03(A) (2007).

30 A provider engages in “deception” when the provider,
acting with actual knowledge or the representation or informa-
tion involved, or acting in reckless disregard of the truth or
falsity of the representation or information involved, deceives
another or causes another to be deceived by any false or mis-
leading representation, by withholding information, by
preventing another from acquiring information, or by any other
conduct, act, or omission that creates, confirms, or perpetuates a
false impression of another. No proof of specific intent to de-

The Health Care Compliance Professional’s Manual

fraud is required to show deception. Oh. Rev. Code Ann.
§5111.03(A) (2007).

%1 Oh. Rev. Code Ann. §5111.03(B) (2007).
392 Oh. Rev. Code Ann. §5111.03(C) (2007).
393 Oh. Rev. Code Ann. §5111.03(E) (2007).
3% Oh. Rev. Code Ann. §4113.52(B) (2007).

35 Senate Bill 889, establishing the Oklahoma Medicaid False
Claims Act, passed by both houses of the Oklahoma Legislature
and was approved by the Governor on May 14, 2007. The
Oklahoma Medicaid False Claims Act becomes effective on
November 1, 2007. See S.B. 889, 2007 Reg. Sess. (Okla. 2007). At
the time of publication, the Oklahoma Medicaid False Claims
Act had not yet been codified in the Oklahoma Statutes.

120,378KK
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used, by the state and, intending to defraud the
state, makes or delivers the receipt without com-
pletely knowing that the information on the re-
ceipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from an of-
ficer or employee of the state, who lawfully may
not sell or pledge the property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease in obligation to pay or trans-
mit the money or property to the state.>®

Damages. Any person who violates the
Oklahoma Act is liable for a civil penalty of not less
than $5,000 and not more than $10,000, plus three
times the amount of damages which the state sus-
tains because of the Act. Damages may be reduced
to not more than two times the amount of all pay-
ments found by the court to have been fraudulently
received from the state if the court finds certain
mitigating factors relating to cooperation by the per-
son committing the violation.*”

Who may bring an action. An action may be
brought by the state Attorney General. The Attorney
General diligently shall investigate a violation under
the Oklahoma Act. If the Attorney General finds that
a person has violated or is violating the Oklahoma
Act, the Attorney General may bring a civil action
under the section against the person.’*® The
Oklahoma Act also allows for qui tam actions.>”

A qui tam plaintiff may bring a civil action for a
violation of the Oklahoma Act for the person and for
the state of Oklahoma. The action shall be brought in
the name of the state. A copy of the complaint and a
written disclosure of substantially all material evi-
dence and information the qui tam relator possesses
shall be served on the state. The complaint shall be
filed in camera, shall remain under seal for at least 60
days, and shall not be served on the defendant until

the court orders. Before the expiration of the 60-day
period (plus any extensions granted by the court),
the state must notify the court whether it has de-
cided to proceed with the action. If the state declines
to proceed with the action, the qui tam plaintiff will
have the right to conduct the action.*®

Qui tam awards. If the state elects to proceed
with an action brought by a qui tam relator, the qui
tam relator is entitled to receive between 15% and
25% of the proceeds of the action or settlement of the
claim, depending upon the extent to which the per-
son substantially contributed to the prosecution of
the action. If the state elects not to proceed with an
action, the qui tam relator shall receive an amount
which the court decides is reasonable for collecting
the civil penalty and damages. The amount shall not
be less than 25% and not more than 30% of the
proceeds of the action or settlement.*"!

Statute of Limitations; burden of proof. A civil
action filed under the Act may not be brought more
than six years after the date on which the violation is
committed or more than three years after the date
when the facts material to the right of action are
known or reasonably should have been known by
the state, but in no event more than ten years after
the date on which the violation was committed,
whichever occurs last. The state shall be required to
prove all essential elements of the cause of action
including damages, by a preponderance of the
evidence.*?

Whistleblower protection. The Oklahoma Act
provides relief to any employee who has been dis-
charged, demoted, suspended, threatened, harassed,
or otherwise discriminated against because of his or
her objection to a false claims violation or involve-
ment in a false claims action.

Public disclosure. The Oklahoma Act precludes
jurisdiction for an action brought by a qui tam plain-
tiff if the allegations had been publicly disclosed,

36 Id. at Sec. 2. “Knowingly” is defined as having “actual
knowledge,” acting in “deliberate ignorance” of the truth or
falsity of information, or acting in “reckless disregard” to the
truth or falsity of information. No proof of specific intent to

defraud is required. Id. at Sec. 2(A).
397 Id. at Sec. 2.

120,378KK

38 Id. at Sec. 3(A).
399 Id. at Sec. 3(B).
400 74

401 14, at Sec. 5.
4021d. at Sec. 7(B).
403 Id. at Sec. 6(F).
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unless the qui tam plaintiff was an original source of
the information.**

920,378LL Oregon

General. Oregon state law on public assistance
provides civil remedies for the state against person
who submits a claim for payment to which the per-
son is not entitled.*® -4 A person who commits any
of the following acts is in violation of Oregon law on
public assistance:

¢ Knowingly submitting or causing to be submit-
ted to the Department of Human Services any
false claim for payment.

¢ Knowingly submitting or causing to be submit-
ted to the Department of Human Services any
claim for payment which has been submitted for
payment already unless such claim is clearly
labeled as a duplicate.

¢ Knowingly submitting or causing to be submit-
ted to the Department of Human Services any
claim for payment which is a claim upon which
payment has been made by the Department or
any other source unless clearly labeled as such.

¢ Knowingly accepting any payment from the De-
partment of Human Services for furnishing any
need if the need upon which the payment is
based has not been provided.*”

Damages. Any person found to have violated
Oregon state law on public assistance is liable to the
Department of Human Services for treble the
amount of the payment received as a result of such
violation.

23,543
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920,378MM Pennsylvania

General. Pennsylvania law on fraud and abuse
control prohibits fraud in connection with the medi-
cal assistance program.”® The law on fraud and
abuse control provides criminal penalties for various
fraudulent activity, including knowingly or inten-
tionally presenting for payment a false or fraudulent
claim for services or merchandise under medical
assistance.*® This law also provides a civil remedy
for the Commonwealth against any person con-
victed under the statute.

Damages. In addition to criminal sanctions, any
person who is convicted under the statute shall re-
pay the amount of excess benefits or payments and
shall pay an amount not to exceed threefold the
amount of excess benefits.*!!

2007 legislation. Two bills proposing to estab-
lish the Pennsylvania False Claims Act, HB 329 and
HB 1523, were introduced during the 2007 legislative
session. Neither bill had passed out of committee as
of July 13, 2007412

920,37SNN Rhode Island

General. The Rhode Island Medical Assistance
Fraud Law (Rhode Island Law) prohibits the sub-
mission of false claims to the Medicaid program.*3
The Rhode Island Law provides criminal penalties
for various fraudulent activity, including intention-
ally presenting materially false or fraudulent claims
or cost reports for the furnishing of services or mer-
chandise.** The Rhode Island Law also provides a
civil remedy for any person, including the Rhode
Island Medicaid Program, against any person in-
jured by a violation of the statute.*

40414, at Sec. 6(B). “Original Source” means an individual
who has direct and independent knowledge of the information
on which the allegations are based and has voluntarily pro-
vided the information to the state before filing an action. Id.

405 Oregon law on false claims for health care payments is
codified at Or. Rev. Stat. §165.692. Amendments to the Oregon
law of false claims for health care payments (HB 3162) were
pending prior to the close of the legislative session in March
2007. The Bill died prior to the close of the legislative session in
June 2007. The Legislature will reconvene for a special session
in February 2008 and the regular session will reconvene in
January 2009.

406 Or. Rev. Stat. §411.675 (2007).

The Health Care Compliance Professional’s Manual

407 Or. Rev. Stat. §411.675 (2007).
408 Or. Rev. Stat. §411.690(2) (2007).

409 Pennsylvania law on fraud and abuse control is codified at
62 Pa. Cons. Stat. § 1401 ef seq.

410 62 Pa. Cons. Stat. § 1407(a) (2007).
41162 Pa. Cons. Stat. § 1407(b)(2) (2007).

#2HB 329, 2007-2008 Reg. Sess. (Penn. 2008); HB 230,
2007-2008 Reg. Sess. (Penn. 2008).

413 The Rhode Island Medical Assistance Fraud Law is codi-
fied at RI. Gen. Laws §40-8.2-1 et seq.

414 R I. Gen. Laws §40-8.2-3 (2007).
45 R I. Gen. Laws § 40-8.2-5 (2007).

120,378NN
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Damages. In addition to criminal sanctions, vio-
lators of the Rhode Island Law are liable to any
person injured by such violation for three times the
amount of the injury.#°

Statute of Limitations. The statute of limita-
tions for any violation of the Rhode Island Law is
ten years.

2007 legislation. House Bill 5582, a bill to estab-
lish a Rhode Island civil false claims act, was intro-
duced during the 2007 legislative session. HB 5582,
was introduced in February 2007, and referred to the
House Finance Committee but was held by that
Committee for further study. Rhode Island’s 2007
Regular Legislative Session adjourned in June. The
Legislature will reconvene in January 2008.47

920,37800 South Carolina

General. A bill to establish a South Carolina
False Claims Act, S. 82, was introduced to the Senate
on January 14, 2007. The bill received a favorable
committee report but was not voted on by the Sen-
ate. South Carolina’s first legislative session ad-
journed on June 7, 2007. The Legislature will
reconvene for its second legislative session on Janu-
ary 14, 2008, at which time S.82 may be
reconsidered.

920,378PP South Dakota

General. South Dakota does not have a civil
false claims act and no false claim act legislation was
pending as of July 13, 2007.

120,378QQ Tennessee

General. Tennessee enacted a Medicaid false
claims act statute, the Tennessee Medicaid False
Claim Act (Tennessee Act), in 1993. A person who
commits one of the following acts is in violation of
the Tennessee Act:*8

® Presents, or causes to be presented, to the state a
claim*’ for payment under the Medicaid pro-
gram knowing** such claim is false or
fraudulent.

® Makes, uses, or causes to be made or used a
record or statement to get a false or fraudulent
claim under the Medicaid program paid or ap-
proved by the state knowing such record or
statement is false.

¢ Conspires to defraud the state by getting a claim
allowed or paid under the Medicaid program
knowing such claim is false or fraudulent.

e Makes, uses, or causes to be made or used a
record or statement to conceal, avoid, or de-
crease an obligation to pay or transmit money or
property to the state, relative to the Medicaid
program, knowing such record or statement is
false.4

Damages. A person found in violation of the
Act is liable to the state for a civil penalty of no less
than $5,000 and no more than $25,000, plus three
times the amount of damages sustained by the state
due to the act of that person.*?> A person is also liable
for the costs of a civil action brought to recover any
such penalty or damages.*?

The court may assess no less than two times the
amount of damages sustained by the state if the
court finds that the following conditions are
satisfied:

¢ The person committing the violation furnished
officials of the state responsible for investigating
false claims violations with all information
known to that person about the violation within
30 days after the date on which the person first
obtained the information;

¢ Such person fully cooperated with any state in-
vestigation of the violation; and

46 14,

417 HB 5582, 2007 Leg. Sess. (R.I. 2007).

418 The Tennessee Medicaid False Claims Act is codified at
Tenn. Code Ann. § § 75-5-181-71-5-185 (2007).

419 “Claim” is broadly defined and includes any request or
demand for money, property, or services made to any em-
ployee, officer, or agent of the state, or to any contractor,
grantee, or other recipient, whether under contract or not, if any
portion of the money, property, or services requested or de-

120,37800

manded issued from, or was provided by, the state.. Tenn. Code
Ann. § 71-5-182(c) (2007).

420 “Knowing” and “knowingly” are defined as having “ac-
tual knowledge” or acting in “deliberate ignorance” or “reck-
less disregard” of the truth or falsity of the information. No
proof of specific intent to defraud is required. Tenn. Code Ann.
§71-5-182(b) (2007).

41 Tenn. Code Ann. § 71-5-182(a)(1) (2007).

422 Tenn. Code Ann. § 71-5-182(a)(1) (2007).

423 Tenn. Code Ann. § 71-5-182(a)(3) (2007).

©2007 CCH. All Rights Reserved.
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¢ At the time such person furnished the state with
information about the violation, no criminal
prosecution, civil action, or administrative ac-
tion had commenced under the Act with respect
to the violation, and the person did not have
actual knowledge of the existence of an investi-
gation into the violation.**

Any person who engages, or has engaged or
proposed to engage in any act under the Tennessee
Act may be enjoined in an action brought by the
Attorney General if it is clearly shown that the
state’s rights are being violated and the state will
suffer immediate and irreparable injury, loss or
damage pending a final judgment in the action, or
that the acts or omissions of such person or entity
will tend to render such final judgment ineffectual.*>

Who may bring an action. If the Attorney Gen-
eral and reporter find that a person has violated or is
violating the Tennessee Act, the Attorney General
and reporter may bring a civil action against the
person.*2

The Tennessee Act also provides that a person
may bring a civil action for a violation of the Tennes-
see Act for the person and for the state. The action
must be brought in the name of the state of Tennes-
see. The action may only be dismissed upon written
consent from the court and the Attorney General
and reporter or the district Attorney General.*”” The
complaint must be filed in camera and shall remain
under seal for at least 60 days. A copy of the com-
plaint and written disclosure of all material evidence
and information must be served on the state. The
state may elect to intervene and proceed with the
action within 60 days after it receives both the com-
plaint and the material evidence and information.*?

Before the expiration of the 60-day period (or
any extensions obtained for good cause shown), the
state must either proceed with the action, in which
case the action will be conducted by the state, or
notify the court that it declines to take over the

23,545

Summary of State Civil False Claims Laws

action, in which case the person bringing the action
shall be entitled to conduct the action.*

Qui tam awards. If the state proceeds with an
action initiated by a qui tam plaintiff, the qui tam
plaintiff shall receive at least 15% but not more than
25% of the proceeds of the action or settlement of the
claim, depending upon the extent to which the qui
tam plaintiff substantially contributed to the prose-
cution of the action. Where the court finds the action
to be based primarily on disclosures of certain spe-
cific information, other than information provide by
the qui tam plaintiff, the court may award such sums
as it considers appropriate, but not more than 10% of
the proceeds. A qui tam plaintiff shall also receive an
amount for reasonable, necessary expenses, plus rea-
sonable attorneys’ fees and costs, all of which will be
awarded against the defendant.*

If the state declines to proceed with the action,
the qui tam plaintiff shall receive an amount not less
than 25% and not more than 30% of the proceeds of
the action or settlement. The qui tam plaintiff shall
also receive an amount for reasonable, necessary
expenses, plus reasonable attorneys’ fees and costs,
all of which will be awarded against the
defendant.®!

The court shall award to the defendant its rea-
sonable attorneys’ fees and expenses if defendant
prevails and the court finds that the qui tam plain-
tiff’s claim was frivolous, vexatious, or brought for
purposes of harassment.*?

Whistleblower protection. The Tennessee Act
provides protection against retaliation from employ-
ers for employees who act in furtherance of an ac-
tion filed pursuant to the Act.*

Statute of Limitations; burden of proof. A civil
action filed may not be filed more than six years
after the date on which the violation of the Tennes-
see Act was committed; or more than three years
after the date when material facts are known or
reasonably should have been known by the official
of the state charged with responsibility to act in the

424 Tenn. Code Ann. § 71-5-182(a)(2) (2007).
425 Tenn. Code Ann. § 71-5-182(d) (2007).
426 Tenn. Code Ann. § 71-5-183(a) (2007).
427 Tenn. Code Ann. § 71-5-183(b)(1) (2007).
428 Tenn. Code Ann. § 71-5-183(b)(2) (2007).

The Health Care Compliance Professional’s Manual

429 Tenn. Code Ann. § 71-5-183(b)(4) (2007).
430 Tenn. Code Ann. § 71-5-183(d)(1) (2007).
41 Tenn. Code Ann. § 71-5-183(d)(2) (2007).
432 Tenn. Code Ann. § 71-5-183(d)(4) (2007).
43 Tenn. Code Ann. § 71-5-183(g) (2007).
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circumstances, but in no event more than 10 years
after the date on which the violation is committed,
whichever occurs last.**

The state must prove all essential elements of
the cause of action, including damages, by a prepon-
derance of the evidence.*®

Office of Inspector General review. The Ten-
nessee Act was reviewed by the OIG on December
21, 2006. According to a letter published on its web
site, the OIG determined that the Tennessee Act
meets the requirements of § 6031(b) of the DRA.#%

920,378RR Texas

General. Texas enacted a Medicaid false claims
act statute, the Texas Medicaid Fraud Prevention Act
(Texas Act), in 1995.47 A bill** adding an additional
act as a violation of the Texas Act was passed on
March 22, 2007, but takes effect September 1, 2007.4
On January 30, 2007, SB 362 was introduced and
passed on April 25, 2007. SB 362 became effective on
May 4, 2007. SB 362 increases the minimum civil
penalty, establishes the standard of proof needed to
establish Medicaid Fraud, allows a qui tam plaintiff
to proceed with an action even if the state does not
intervene, and increases qui tam awards.

A person who commits one of the following acts
is in violation of the Texas Act:

¢ Knowingly*® makes or causes to be made a false
statement or misrepresentation of a material fact
to permit a person to receive a benefit or pay-
ment under the Medicaid program that is not
authorized or that is greater than the benefit or
payment that is authorized.

¢ Knowingly conceals or fails to disclose informa-
tion that permits a person to receive a benefit or
payment under the Medicaid program that is
not authorized or that is greater than the benefit
or payment that is authorized.

¢ Knowingly applies for and receives a benefit or
payment on behalf of another person under the
Medicaid program and converts any part of the
benefit or payment to a use other than for the
benefit of the person on whose behalf it was
received.

¢ Knowingly makes, causes to be made, induces,
or seeks to induce the making of a false state-
ment or misrepresentation of material fact
concerning:

* The conditions or operation of a facility in
order that the facility may qualify for certifi-
cation or recertification required by the Medi-
caid program, including certification or
recertification as a hospital, nursing facility or
skilled nursing facility, hospice, intermediate
care facility for the mentally retarded, as-
sisted living facility, or home health agency.

¢ Information required to be provided by a fed-
eral or state law, rule, regulation, or provider
agreement pertaining to the Medicaid
program.

® Except as authorized under the Medicaid pro-
gram, knowingly pays, charges, solicits, accepts,
or receives, in addition to an amount paid under
the Medicaid program, a gift, money, a dona-
tion, or other consideration as a condition to the
provision of a service or product or the contin-
ued provision of a service or product if the cost
of the service or product is paid for, in whole or
in part, under the Medicaid program.

¢ Knowingly presents or causes to be presented a
claim for payment under the Medicaid program
for a product provided or a service rendered by
a person who:

® Is not licensed to provide the product or
render the service, if a license’s required; or

¢ [s not licensed in the manner claimed.

434 Tenn. Code Ann. § 71-5-184(b) (2007).

435 Tenn. Code Ann. § 71-5-184(c) (2007).
436 See http:// oig.hhs.gov/fraud/falseclaimsact.html.

437 The Texas Medicaid Fraud Prevention Act is codified at
Texas Hum. Res. Code Ann. § § 36.001-36.117 (2007).

438 HB 889.

439 HB 889 makes it a violation of the Texas Act if a person
knowingly engages in conduct that constitutes a violation of
Sec. 32.039(b).

120,378RR

4“0 “Knowingly” means that a person has knowledge of the
information, acts with conscious indifference to the truth or
falsity of the information, or acts in reckless disregard of the
truth or falsity of the information. Proof of the person’s specific
intent to commit an unlawful act under the Texas Act is not
required in a civil or administrative proceeding to show that a
person acted “knowingly.” Texas Hum. Res. Code Ann. §36.011
(2007).
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¢ Knowingly makes a claim under the Medicaid
program for:

® A service or product that has not been ap-
proved or acquiesced in by a treating physi-
cian or health care practitioner;

® A service or product that is substantially in-
adequate or inappropriate when compared to
generally recognized standards within the
particular discipline or within the health care
industry; or

® A product that has been adulterated, de-
based, mislabeled, or that is otherwise
inappropriate.

® Makes a claim under the Medicaid program and
knowingly fails to indicate the type of license
and the identification number of the licensed
health care provider who actually provided the
service.

¢ Knowingly enters into a agreement, combina-
tion, or conspiracy to defraud the state by ob-
taining or aiding another person in obtaining an
unauthorized payment or benefit from the
Medicaid program or a fiscal agent.

® Is a managed care organization that contracts
with the Health and Human Services Commis-
sion or other state agency to provide or arrange
to provide health care benefits or services to
individuals eligible under the Medicaid pro-
gram and knowingly:

¢ Fails to provide to an individual a health care
benefit or service that the organization is re-
quired to provide under the contract;

¢ Fails to provide to the commission or appro-
priate state agency information required to be
provided by law, commission or agency rule,
or contractual provision; or

* Engages in a fraudulent activity in connection
with the enrollment of an individual eligible
under the Medicaid program in the organiza-
tion’s managed care plan or in connection
with marketing the organization’s services to
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an individual eligible under the Medicaid
program.

* Knowingly obstructs an investigation by the At-
torney General of an alleged unlawful act under
this section.

¢ Knowingly makes, uses, or causes the making or
use of a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to this state under the
Medicaid program.#!

Damages. In addition to possible administrative
penalties, a person shall pay to the state the amount
of any payment or the value of any monetary or in-
kind benefit provided under the Medicaid program
plus interest on that amount from the date the bene-
fit was received or paid to the date the state recovers
it. In addition, a person shall pay a civil penalty not
less than $5,000 or more than $15,000 for each un-
lawful act resulting in an injury or not less than
$5,000 or more than $10,000 for each unlawful act
that does not result in an injury plus double the
amount of damages suffered by the state as a result
of the conduct by the person.

The health and human services agency shall
suspend or revoke (i) a provider agreement between
the agency and a person, other than a person who
operates a nursing facility; or (ii) a permit, license, or
certificate granted by the agency to a person, other
than a person who operates a nursing facility. With
regards to a nursing facility, the health and human
services agency may suspend or revoke a provider
agreement or a permit, license or certificate. A pro-
vider will also be excluded from the Medicaid pro-
gram for a period of 10 years. The exclusion period
may be longer or shorter at the discretion of the
executive commissioner of the Health and Human
Services Commissioner.*?

Who may bring an action. Under the Texas Act,
the Attorney General may conduct an investigation
of an alleged violation of this act.*

Any person may bring a civil action in the name
of the person and the state under the Texas Act to

441 Texas Hum. Res. Code Ann. § 36.002 (2007). Effective Sep-
tember 1, 2007, the following act will also be a violation of the
Texas Act: knowingly engages in conduct that constitutes a

violation under § 32.039(b).

The Health Care Compliance Professional’s Manual

442 Texas Hum. Res. Code Ann. §36.052 (2007).
443 Texas Hum. Res. Code Ann. §36.005 (2007).
444 Texas Hum. Res. Code Ann. §36.053 (2007).
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recover losses that this state suffers from a violation
of this act.*® The petition shall be filed in camera,
shall remain under seal for at least 180 days or until
the state elects to intervene, whichever is earlier.*¢
Within 180 days (plus any extensions requested by
the state for good cause shown) after service of the
petition, the state shall (a) proceed with the action
and have primary responsibility for proceeding with
the action; or (b) notify the court that it declines to
take over the action and the qui tam plaintiff has the
right to proceed with the action.*” The court may
permit the Attorney General to intervene in the ac-
tion at any time upon a showing of good cause and
with affecting the rights or status of the qui tam
plaintiff.*$

A person may not bring an action under this
section that is based on allegations or transactions
that are the subject of a civil suit or an administrative
penalty proceeding to which this state is already a
party.

Unless the person is the original source*' of the
information, a person may not initiate an action
under this section based upon the public disclosure
of allegations or transactions in a criminal or civil
hearing, in a legislative or administrative report,
hearing, audit, or investigation, or from the news
media.*!

Qui tam awards. If the state proceeds with an
action, the court shall award the person 15% to 25%
of the proceeds of the action,*? depending on the
extent to which the qui tam plaintiff substantially
contributed to the prosecution of the action. If the
state does not intervene, the court shall award 25%
to 30% of the proceeds of the action.*® The qui tam
plaintiff is also entitled to reasonable expenses, costs,
and reasonable attorney fees necessarily incurred.®*

Where the court finds the action to be based
primarily on disclosures of certain specific informa-
tion, other than information provide by the qui tam
plaintiff, the court shall award the qui tam plaintiff
no more than 7% of the proceeds of he action.*> If
the court finds that the person bringing an action
under this section planned and initiated the conduct
upon which the action is brought, the court may
reduce, as it considers appropriate, the share of the
proceeds of the action that the qui tam plaintiff
would otherwise be entitled to receive.*® A person
who is convicted of criminal conduct arising from a
violation of this act shall be dismissed from the civil
action and may not share in the proceeds of the
action.*”

The Attorney General may recover fees, ex-
penses, and costs reasonably incurred in obtaining
injunctive relief or civil remedies or in conducting
investigations, including court costs, reasonable at-
torneys’ fees, witness fees, and deposition fees.**

Statute of Limitations; burden of proof. The
Texas Act does not specify a statute of limitations for
actions brought under the Act. The state or the qui
tam plaintiff must establish each element of the ac-
tion, including damages, by a preponderance of the
evidence.*”

Whistleblower protection. The Texas Act pro-
vides protection against retaliation from employers
for employees who initiate, assist in, or participate in
an investigation under this act.#?

Office of Inspector General review. The Texas
Act was reviewed by the OIG on June 20, 2007.
According to a letter published on its web site, the
OIG determined that the Texas Act meets the re-
quirements of § 6031(b) of the DRA..4!

45 Texas Hum. Res. Code Ann. §36.101 (2007).
446 Texas Hum. Res. Code Ann. §36.102(b) (2007).
447 Texas Hum. Res. Code Ann. §36.104 (2007).
448 Texas Hum. Res. Code Ann. §36.104(b) (2007).
49 Texas Hum. Res. Code Ann. §36.113(a) (2007).

450 The person is the “original source” if he or she had direct
and independent knowledge of the information on which the
allegations are based and voluntarily provided the information
to the state before filing an action based on that information
under this section. Texas Hum. Res. Code Ann. §36.113(b)

(2007).
41 Texas Hum. Res. Code Ann. §36.113(b) (2007).
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452 “Proceeds of the action” includes proceeds of a settlement

of the action. Texas Hum. Res. Code Ann. § 36.110(d) (2007).

453 Texas Hum. Res. Code Ann. §36.110(a) (2007).

454 Texas Hum. Res. Code Ann. § 36.110(c) (2007).

455 Texas Hum. Res. Code Ann. §36.110(c) (2007).

456 Texas Hum. Res. Code Ann. §36.111(a) (2007).

457 Texas Hum. Res. Code Ann. §36.111(b) (2007).

458 Texas Hum. Res. Code Ann. §36.007 (2007).

49 Texas Hum. Res. Code Ann. §36.1021 (2007).

460 Texas Hum. Res. Code Ann. §36.115 (2007).

461 See http:// oig.hhs.gov/fraud/falseclaimsact.html.
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920,378SS Utah

General. Utah enacted a false claims act statute,
the Utah False Claim Act (Utah Act), in 1981.42 The
2007 amendment, effective April 30, 2007, among
other things, amended the definitions, clarified the
required mental state for a civil and criminal prose-
cution, amended the penalties for a violation under
the Utah Act, and provided a statute of limitations
period.*3

A person who commits any of the following
acts is in violation of the Utah Act:

® Makes or causes to be made a false statement or
false representation** of a material fact in an
application for Medicaid benefits.%

® Makes or causes to be made a false statement or
false representation of a material fact for use in
determining rights to a Medicaid benefit.

¢ Having knowledge of the occurrence of an event
affecting his initial or continued right to receive
a Medicaid benefit or the initial or continued
right of any other person on whose behalf he
has applied for or is receiving a benefit,** con-
ceals or fails to disclose that event with intent to
obtain a benefit to which the person or any
other person is not entitled or in an amount
greater than that to which the person or any
other person is entitled.*”

¢ Solicits, offers, pays, or receives a kickback or
bribe in return for or to induce:

¢ the purchasing, leasing, or ordering of any
goods or services for which payment is or
may be made in whole or in part pursuant to
a medical benefit program; or

® the referral of an individual to another person
for the furnishing of any goods or services for
which payment is or may be made in whole
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or in part pursuant to a medical benefit
program. 468

* Knowingly, intentionally, or recklessly makes,
induces, or seeks to induce the making of a false
statement or false representation of a material
fact with respect to the conditions or operation
of an institution or facility in order for that
institution or facility to qualify, upon initial cer-
tification or recertification, as a hospital, skilled
nursing facility, intermediate care facility, or
home health agency.*”’

¢ Enters into an agreement, combination, or con-
spiracy to defraud the state by obtaining or
aiding another to obtain the payment or allow-
ance of a false, fictitious, or fraudulent claim for
a medical benefit.*”°

® Makes or presents or causes to be made to an
employee or officer of this state a claim for a
medical benefit (a) which is wholly or partially
false, fictitious, or fraudulent; (b) for services
which were not rendered or for items or materi-
als which were not delivered; (c) which misrep-
resents the type, quality, or quantity of items or
services rendered; (d) representing charges at a
higher rate than those charged by the provider
to the general public; (e) for items or services
which the person or the provider knew were not
medically necessary in accordance with profes-
sionally recognized standards; (f) which has pre-
viously been paid; (g) for services also covered
by one or more private sources when the person
or provider knew of the private sources without
disclosing those sources on the claim; or (h)
where a provider unbundles a product, proce-
dure, or group of procedures (usually and cus-
tomarily provided or performed as a single
billable product or procedure) into artificial
components or separate procedures and bills for

462 The Utah False Claims Act is codified at Utah Code Ann.
§ §26-20-1 - 26-20-15 (2007).
463 HB 242.

464 “False statement” or “false representation” means a
wholly or partially untrue statement or representation which is
knowingly made and is a material fact with respect to the claim.
Utah Code Ann. §26-20-2(3) (2007).

465 “Medicaid benefit” means a benefit paid or payable to a
recipient or a provider under a program administered by the
state under the federal Social Security Act, the federal Public

The Health Care Compliance Professional’s Manual

Health Services Act, the federal Child Nutrition Act of 1966,
and any programs for medical assistance of the state. Utah
Code Ann. §26-20-2(5) (2007).

466 “Benefit” means the receipt of money, goods, or anything
of pecuniary value. Utah Code Ann. §26-20-2(1) (2007).

467 Utah Code Ann. § 26-20-3 (2007).
468 Utah Code Ann. § 26-20-4(2) (2007).
469 Utah Code Ann. § 26-20-5 (2007).
470 Utah Code Ann. § 26-20-6 (2007).
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each component of the product, procedure, or
group of procedures as if they had been pro-
vided or performed independently and at sepa-
rate times and the aggregate billing for the
components exceeds the amount otherwise bill-
able for the usual and customary single product
or procedure.*”!

¢ Fails to credit the state for payments received
from other sources.

® Recovers or attempts to recover payment in vio-
lation of the provider agreement from a recipi-
ent under a medical benefit program or the
recipient’s family.

¢ Falsifies, or alters with intent to deceive, any
report or document required by state or federal
law, rule, or Medicaid provider agreement.

® Retains any unauthorized payment as a result of
acts described by this section.

® Aides or abets the commission of any act pro-
hibited by this section.*”

Damages. In addition to criminal penalties, a
person shall be required to (a) make full and com-
plete restitution to the state of all damages that the
state sustains because of the person’s violation of the
act; (b) pay the costs associated with enforcing the
provisions of the Utah Act, including but not limited
to the costs for investigators, attorneys, and other
public employees, as determined by the state; and
(c) pay a civil penalty equal to three times the
amount of damages that the state sustains because of
the person’s violation of this chapter and not less
than $5,000 or more than $10,000 for each claim filed
or act done in violation of this chapter. A criminal
action need not be brought against the person for the
person to be civilly liable under the Utah Act.*”> The
Utah Act makes liability joint and several for any act
committed by two or more persons that violates the
Utah Act.#

Who may bring an action. Under the Utah Act,
the state may conduct an investigation of an alleged
violation of this act.#> The Utah Act does not pro-
vide qui tam plaintiffs with a right of action.

Qui tam awards. The Utah Act does not provide
for qui tam actions.

Statute of Limitations; burden of proof. An
action under the Utah Act may not be brought after
the later of six years after the date on which the
violation was committed or three years after the date
an official of the state charged with responsibility to
act in the circumstances discovers the violation, but
in no event more than 10 years after the date on
which the violation was committed. In any civil
action brought under the Utah Act, the state shall be
required to prove all the essential elements of the
cause of action, including damages, by a preponder-
ance of the evidence.*®

Whistleblower protection. The Utah Act does
not specifically provide protection to
whistleblowers.#”

920,378TT Vermont

General. Vermont law on public assistance
fraud prohibits fraud in connection with the medical
assistance program, including knowingly filing a
claim for services to a recipient of benefits under a
state or federally-funded assistance program for ser-
vices which were not rendered, for unauthorized
items or services, or for an amount in excess of that
provided for by law.478 47

Damages. A person who violates specified pro-
visions of the Vermont law on public assistance may
be subject to a civil suit by the Attorney General for
restitution of the amount of assistance wrongfully
obtained and a civil penalty of: (1) up to three times
the amount of the wrongfully obtained assistance;
(2) $500 per false claim; or (3) $500 per false docu-

471 Utah Code Ann. § 26-20-7(1) (2007).

472 Utah Code Ann. § 26-20-7(2) (2007).

473 Utah Code Ann. § 26-20-9.5 (2007).

474 Utah Code Ann. § 26-20-15(5) (2007).

475 Utah Code Ann. § 26-20-13 - § 26-20-14 (2007).
476 Utah Code Ann. § 26-20-15 (2007).

120,378TT

477 Utah does have a separate whistleblower protection stat-

ute to generally protect public employees who disclose infor-
mation regarding potential violations of the law against
retaliation. Utah Code Ann. § 67-21-1 et seq. (2007).

478 Vermont law on public assistance fraud is codified at Vt.

Stat. Ann. Tit. 33, § § 141-144 (2007).

479 Vt. Stat. Ann. Tit. 33, § 141 (2007).
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ment submitted in support of a false claim, which-
ever is greatest.*0

920,378UU Virginia

General. Virginia enacted a false claims act stat-
ute, the Virginia Fraud Against Taxpayers Act (Vir-
ginia Act), in April 2002. A bill, SB 1183, increasing
the minimum amount of civil penalties and enhanc-
ing the ability of the Office of the Attorney General
to investigate and prosecute individuals or entities
under contract who obtain funds fraudulently was
introduced and passed in 2007.4!

A person*? who commits one of the following
acts is in violation of the Virginia Act:

¢ Knowingly*® presents, or causes to be
presented, to an officer or employee of the Com-
monwealth a false or fraudulent claim** for pay-
ment or approval.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false or
fraudulent claim paid or approved by the
Commonwealth.

® Conspires to defraud the Commonwealth by
getting a false or fraudulent claim allowed or
paid.

® Has possession, custody, or control of property
or money used, or to be used, by the Common-
wealth and, intending to defraud the Common-
wealth or willfully to conceal the property,
delivers, or causes to be delivered, less property
than the amount for which the person receives a
certificate or receipt.

¢ Authorizes to make or deliver a document certi-
fying receipt of property used, or to be used, by
the Commonwealth and, intending to defraud
the Commonwealth, makes or delivers the re-

23,551

Summary of State Civil False Claims Laws

ceipt without completely knowing that the in-
formation on the receipt is true.

¢ Knowingly buys, or receives as a pledge of an
obligation or debt, public property from an of-
ficer or employee of the Commonwealth who
lawfully may not sell or pledge the property.

¢ Knowingly makes, uses, or causes to be made or
used a false record or statement to conceal,
avoid, or decrease an obligation to pay or trans-
mit money or property to the Commonwealth.

Damages. Any person who commits a violation
under the Act is liable to the Commonwealth for a
civil penalty of no less than $5,500 and no more than
$11,000, plus three times the amount of damages
sustained by the Commonwealth.*¢ A person is also
liable to the Commonwealth for the reasonable attor-
ney fees and costs associated with maintaining a
civil action brought to recover any such penalty or
damages.*’

The court may assess no less than two times the
amount of damages sustained by the Common-
wealth if the court finds that the following condi-
tions are satisfied:

¢ The person committing the violation furnished
officials of the Commonwealth responsible for
investigating false claims violations with all in-
formation known to that person about the viola-
tion within 30 days after the date on which the
person first obtained the information;

¢ Such person fully cooperated with any Com-
monwealth investigation of the violation;

¢ At the time such person furnished the Common-
wealth with information about the violation, no
criminal prosecution, civil action, or administra-
tive action had commenced under with respect
to the violation; and

480 V7t Stat. Ann. Tit. 33, § 143a (2007).

481 The Virginia Fraud Against Taxpayers Act is codified at
Va. Code Ann. § §8.01-216.1 through 8.01-216.19 (2007).

482 “Person” includes any natural person, corporation, firm,
association, organization, partnership, limited liability com-
pany, business or trust. Va. Code Ann. § 8.01-216.2 (2007).

483 “Knowing” and “knowingly” are defined as having “ac-
tual knowledge” or acting in “deliberate ignorance” or “reck-
less disregard” of the truth or falsity of the information. No
proof of specific intent to defraud is required. Va. Code Ann.
§8.01-216.3(C) (2007).

The Health Care Compliance Professional’s Manual

484 “Claim” is broadly defined and includes any request or
demand, whether under contract or otherwise for money, prop-
erty that is made to any contractor, grantee, or other recipient if
the Commonwealth provides any portion of the money, prop-
erty, or services requested or demanded or if the Common-
wealth will reimburse such contractor, grantee, or other
recipient for any portion of the money or property that is
requested or demanded. Va. Code Ann. §8.01-216.2 (2007).

485 Va. Code Ann. §8.01-216.3(A) (2007).

486 Va. Code Ann. § 8.01-216.3(A) (2007).

487 Va. Code Ann. §8.01-216.3(B) (2007).
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¢ The person did not have actual knowledge of
the existence of an investigation into the
violation.*

Who may bring an action. The Virginia Act
requires the Attorney General*® to investigate any
violation of the Virginia Act. If a violation is found,
the Attorney General may bring a civil action against
such person.*?

The Virginia Act also provides that a person
may bring a civil action for a violation of the Virginia
Act for the person and for the Commonwealth. The
action must be brought in the name of the Common-
wealth. The action may be dismissed only upon
written consent from the court and the Attorney
General. The complaint must be filed in camera and
shall remain under seal for at least 120 days. A copy
of the complaint and written disclosure of all mate-
rial evidence and information must be served on the
Commonwealth. The Commonwealth may elect to
intervene and proceed with the action within 120
days after it receives both the complaint and the
material evidence and information.*

Before the expiration of the 120-day period (or
any extensions obtained upon good cause shown),
the Commonwealth must proceed with the action, in
which case the action will be conducted by the Com-
monwealth, or notify the court that it declines to
take over the action, in which case the person bring-
ing the action shall be entitled to conduct the
action.*?

No court will have jurisdiction over an action
brought under the Virginia Act based upon the pub-
lic disclosure of allegations or transactions in a crim-
inal, civil, or administrative hearing, in a legislative,
administrative, or Auditor of Public Accounts’ re-
port, hearing, audit, or investigation, or from the
news media, unless the action is brought by the

Attorney General or the person bringing the action is
an original source*® of the information.

Qui tam awards. If the Commonwealth pro-
ceeds with an action initiated by a private plaintiff,
the private plaintiff shall receive at least 15% but not
more than 25% of the proceeds of the action or
settlement of the claim, depending upon the extent
to which the private person substantially contrib-
uted to the prosecution of the action. Where the
court finds the action to be based primarily on dis-
closures of certain specific information, other than
information provide by the private person bringing
the action, the court may award such sums as it
considers appropriate, but in no case more than 10%
of the proceeds. A private plaintiff shall also receive
an amount for reasonable, necessary expenses, plus
reasonable attorneys’ fees and costs, all of which will
be awarded against the defendant.**

If the Commonwealth declines to proceed with
the action, the private plaintiff shall receive an
amount not less than 25% and not more than 30% of
the proceeds of the action or settlement. The private
plaintiff shall also receive an amount for reasonable,
necessary expenses, plus reasonable attorneys’ fees
and costs, all of which will be awarded against the
defendant.* The court shall award to the defendant
its reasonable attorneys’ fees and expenses if the
defendant prevails in the action conducted by a
private plaintiff and the court finds that the private
plaintiff’s claim was frivolous, vexatious, or brought
for purposes of harassment.**

Whistleblower protection. The Virginia Act
provides protection/relief against retaliation by em-
ployers for employees who oppose any practice that
would constitute a violation of the Virginia Act or
who act in furtherance of an action filed pursuant to
the Virginia Act.*”

488 Va. Code Ann. §8.01-216.3(B) (2007).

489 “ Attorney General” includes the Attorney General of Vir-
ginia, the Chief Deputy, other deputies, counsels or assistant
Attorney Generals employed by the Office of the Attorney
General and designated by the Attorney General to act pursu-
ant to the Act. Va. Code Ann. §8.01-216.2 (2007).

490 Va. Code Ann. §8.01-216.4 (2007).
1 Va, Code Ann. §8.01-216.5(A)-(B) (2007).
42 Va. Code Ann. §8.01-216.5(D) (2007).
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493 “Qriginal source” means an individual who has direct and
independent knowledge of information on which the allega-
tions are based and has voluntarily provided the information to
the Commonwealth before filing an action under the Act. Va.
Code Ann. §8.01-216.8 (2007).

494 Va. Code Ann. §8.01-216.7(A) (2007).
495 Va. Code Ann. §8.01-216.7(B) (2007).
496 Va, Code Ann. §8.01-216.7(D) (2007).
497 Va. Code Ann. §8.01-216.8 (2007).
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Statute of Limitations; burden of proof. A civil
action shall be brought (i) within six years of the
date on which the violation was committed or (ii)
within three years of the date the fraud should have
been known or reasonably should have been known
by the official of the Commonwealth charged with
responsibility to act in the circumstances, but in no
event more than 10 years after the date on which the
violation is committed.*

The Commonwealth must prove all essential
elements of the cause of action, including damages,
by a preponderance of the evidence.*”

Office of Inspector General review. The Vir-
ginia Act was reviewed by the OIG on December 21,
2006. According to a letter published on its web site,
the OIG determined that the Virginia Act meets the
requirements of § 6031(b) of the DRA.5®

920,378VV Washington

General. Although Washington has a criminal
false health care claims statute,® which is not sum-
marized here, Washington does not have a civil false
claims act. No false claims act legislation was pend-
ing as of July 13, 2007.

120,378WW West Virginia

General. West Virginia law provides criminal
and civil penalties for persons who engage in Medi-
caid fraud. A person who commits any of the follow-
ing acts violates West Virginia law against fraud and
abuse in the Medicaid program:>?

¢ Knowingly makes or causes to be made a false
statement or false representation of any material
fact in an application for medical assistance

23,553
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under the medical programs of the department
of welfare.

¢ Knowingly makes or causes to be made a false
statement or false representation of any material
fact necessary to determine the rights of any
other person to medical assistance®® under the
medical programs of the department of welfare.

¢ Knowingly and intentionally conceals or fails to
disclose any fact with the intent to obtain medi-
cal assistance under the medical programs of the
department of welfare to which the person or
any other person is not entitled.

¢ Solicits, offers, or receives any remuneration,
including any kickback, rebate or bribe, directly
or indirectly, with the intent of causing an unau-
thorized expenditure of moneys from the medi-
cal services fund.>™

* Makes, presents, or causes to be made or
presented to the department of welfare a claim®>
under the medical programs department of wel-
fare knowing the claim is false, fraudulent or
fictitious.

* Enters into an agreement, combination, or con-
spiracy to obtain or aid another to obtain the
payment or allowance of a false, fraudulent, or
fictitious claim under the medical programs of
the department of welfare.

Damages. In addition to criminal sanctions, any
person, firm, corporation, or other entity that vio-
lates the West Virginia law will be liable to the
department of welfare in an amount equal to three
times the amount of the benefits or allowances to
which the person, firm, corporation, or other entity
is not entitled and will be liable for the payment of
reasonable attorney fees and all other fees and costs

4% Va. Code Ann. §8.01-216.8 (2007).

49 Va. Code Ann. §8.01-216.8 (2007).

500 See http: // oig.hhs.gov /fraud/falseclaimsact.html.

501 Wash. Rev. Code § 48.80.030 (2007).

502 The West Virginia law pertaining to fraud and abuse in the
Medicaid program is codified at W. Va. Code §9-7-1 (2007), et.
seq. The West Virginia legislature established the Medicaid
fraud control unit of the West Virginia department of welfare to
investigate and control fraud and abuse of the medical pro-
grams of the state department of welfare. W. Va. Code §9-7-1(a)
(2007).

503 “ Assistance” is defined as money payments, medical care,
transportation and other goods and services necessary for the
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health and welfare of individuals, including guidance, counsel-
ing and other welfare services and includes all items of any
nature contained within the definition of “welfare assistance” in
chapter nine, section two, article one. W. Va. Code §9-7-2
(2007).

504 The medical services fund consists of payments made into
the fund out of state appropriations for medical services to
specified classes of welfare assistance and such special grants-
in-aid as are made available for specified classes of welfare
assistance. W. Va. Code § 9-4-2 (2007).

505 “Claim” is defined as an application for payment for
goods or services provided under the medical programs of the
department of welfare. W. Va. Code §9-7-2 (2007).
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Basics of the Law

of litigation.> No criminal action or indictment need
be brought against any person, firm, corporation, or
other entity as a condition for establishing civil lia-
bility under the West Virginia law.

Investigation procedure. When the Medicaid
fraud control unit has probable cause to believe that
a person has engaged in an act or activity that is
subject to prosecution under the West Virginia law
against Medicaid fraud and abuse, the unit will in-
vestigate to determine if the act has been committed
and, to the extent necessary, the commissioner, or an
employee of the unit designated by the commis-
sioner, will have the power to administer oaths or
affirmations, and issue subpoenas for witnesses and
documents relevant to the investigation.>”

Who may bring an action. A civil action under
the West Virginia law may be prosecuted and main-
tained on behalf of the department of welfare by the
Attorney General and his assistants, a prosecuting
attorney and his assistants or by any attorney in
contact with or employed by the department of wel-
fare to provide such representation.’® The Medicaid
fraud control unit of the state department of welfare
remains the leading entity involved in investigation
and referral for prosecutions of all violations of ap-
plicable state and federal laws pertaining to the pro-
vision of goods or services under the medical
programs of the state, including Medicaid.®® The
West Virginia law on Medicaid fraud and abuse does
not contain an express provision allowing a third
party to bring an action.

Qui tam awards. The West Virginia law pertain-
ing to fraud and abuse in the Medicare program
does not contain an express provision for qui tam
actions brought by whistleblowers.

Whistleblower protection.’’® West Virginia law
pertaining to Medicare fraud and abuse does not
contain a whistleblower protection provision. West
Virginia law, however, does prohibit employers

from discharging, threatening or otherwise discrimi-
nating or retaliating against an employee because
the employee made a good faith report or is about to
report to the employer or appropriate authority an
instance of wrongdoing or waste.5'! An employer
also may not discriminate or retaliate against an
employee because the employee is requested or sub-
poenaed by an appropriate authority to participate
in an investigation, hearing or inquiry held by an
appropriate authority or in a court action.’'? A per-
son alleging that he is a victim of wrongful termina-
tion under the whistle-blower law may bring an
action within 180 days after the occurrence of the
alleged violation.*®

920,378XX Wisconsin

General. Wisconsin law on medical assistance
offenses prohibits fraud in connection with the med-
ical assistance program.®'* The law on medical assis-
tance offenses provides criminal penalties for
various fraudulent activity, including knowingly
and willfully making or causing to be made any
false statement or representation of a material fact in
any application for any benefit or payment.>'®> Wis-
consin law on medical assistance offenses also pro-
vides a civil remedy for the state against any person
convicted under the statute.

Damages. In addition to criminal penalties, any
person who is convicted under the statute is liable
for an amount three times the amount of actual
damages sustained as a result of any excess pay-
ments made in connection with the offense for
which the conviction was obtained.>'® Service prov-
iders convicted under the statute may also be fined
not more than $25,000.5” Any other person may be
fined not more than $10,000.5'8

120,378YY Wyoming

General. A bill for an act establishing a Wyo-
ming False Claims Act, HB 0167, was introduced in

506 W, Va. Code §9-7-6(a) (2007).

507 W. Va. Code §9-7-3(a) (2007).

508 W. Va. Code §9-7-6 (c) (2007).

509 W. Va. Code §9-7-(b)(1) (2007).

S0 W. Va. Code § 6C-1-1 (2007), et seq. (2007)
511 W. Va. Code § 6C-1-3(a) (2007).

512W. Va. Code § 6C-1-3(b) (2007).

120,378XX

513 W. Va. Code § 6C-1-4(a) (2007).
514 Wisconsin law on medical assistance offenses is codified at

Wis. Stat. Ann. §49.49.

515 Wisc. Stat. Ann. §49.49(1)(a) (2007).
516 Wisc. Stat. Ann. §49.49(1)(c) (2007).
517 Wisc. Stat. Ann. §49.49(1)(b) (2007).
518 Wisc. Stat. Ann. §49.49(1)(b) (2007).
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January 2007, but died in committee. Wyoming’s 1, 2007. The Legislature will reconvene in January
2007 regular legislative session adjourned on March 2008.51

[The next page is 24,001.]

519 The Wyoming False Claims Act (HB 0167) was pending Act was proposed to the House, but not signed into law prior to
prior to the close of the legislative session in March 2007. The the close of the 2007 legislative session.
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