DEVELOPMENTS

Antitrust, Vol. 21, No. 3, Summer 2007. © 2007 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

The New World of

Proactive EC Antitrust
Enforcement?

Sector Inquiries by the
European Commission

BY GREGORY OLSEN AND BRYONY ROY

ITH THE ENTRY INTO FORCE
of the “modernization” regulation (Regu-
lation 1/2003') on May 1, 2004, the Euro-
pean Commission (Commission) was released
from the burden of administering the notifi-
cation and authorization regime for potentially anticompet-
itive arrangements that had been a defining feature of EC
competition law enforcement for the previous forty years.?
As a result, the Commission was given the freedom and
resources to set a fresh enforcement agenda and focus on the
detection and punishment of serious infringements of com-
petition law.

However, abolition of the notification system also meant
that the Commission no longer enjoyed the same steady
stream of market information. In light of the change, then
Competition Commissioner Mario Monti signaled a new
direction for the Commission:

In the absence of notifications, the DG will rely more on
complaints and own initiative investigation. In order to
find infringements, the DG will have to be further involved
in the gathering of market information and the monitoring
of markets. DG Competition will thus have to move from
a re-active to a mote proactive attitude.’

Three years on, we examine in this article the most visible
manifestation of the Commission’s more proactive stance: the
conduct of sector inquiries under Article 17 of Regulation
1/2003.

Gregory Olsen is a partner in the London office of Jones Day and an
Associate Editor of this magazine. Bryony Roy is an associate in the
London office of Jones Day.
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At one level, Commission sector inquiries are similar to
research and policy reports undertaken by the U.S. Federal
Trade Commission, either acting on its own initiative or at
the request of Congtress, sometimes in conjunction with the
Department of Justice.” Both are, in principle at least, high-
ly beneficial mechanisms for gathering information and
developing a broad base of expertise to aid decisions on pol-
icy and the possible initiation of enforcement action.
However, there is a concern in Europe that the proactive use
of the sector inquiry tool may mature into something other
than a method for capturing factual information. In partic-
ular, does the use of sector inquiries to achieve certain
Commission objectives risk undermining the integrity of the
process? Whatever may transpire, sector inquiries have the
clear ability to affect, directly and materially, those subject to
them. Given that this is the case, the current fluid structure
and the absence of defense protections in the conduct of sec-
tor inquiries is of genuine concern.

The Legal Basis for Sector Inquiries
The specific power to initiate a sector inquiry is not new—
it has been available to the Commission for over forty years.
The genesis lies in Article 211 of the EC Treaty, which be-
stowed the Commission with a general supervisory role to
ensure that the Treaty provisions are applied. This role is
more specifically expressed in the duty imposed on the
Commission under Article 85 to ensure the application of the
principles laid down in the competition law provisions con-
tained in Articles 81 and 82 of the Treaty. Under Article 83,
the Council (being the main decision-making body of the
European Union) is given the power to establish the appro-
priate regulations or directions to give effect to those princi-
ples including, amongst other things, to define the functions
of the Commission (Article 83 (2) (d)) and “to define, if
need be, in the various branches of the economy, the scope
of the provisions of Articles 81 and 82” (Article 83 (2)(c)).

Initially, the Commission’s powers were set out in Council
Regulation (EC) No. 17 of 1962 (Reg. 17), made under Arti-
cle 83. Article 12(1) of Reg. 17 included an express power to
conduct sector inquiries, but Article 12 was sparingly used.’
Examples under the stewardship of Commissioner Monti are
the 1999 Article 12 inquiry opened by the Commission into
the telecommunications sector (conducted in three phases:
leased lines, mobile roaming, and the residential local loop),
and the January 2004 inquiry opened into the sale of sports
rights to Internet and 3G mobile operators.

The present legislative basis for Commission sector
inquiries is contained in Art 17 (1) of Regulation 1/2003
which states:

Where the trend of trade between Member States, the rigid-
ity of prices or other circumstances suggest that competi-
tion may be restricted or distorted within the common
market, the Commission may conduct its inquiry into a
particular sector of the economy or into a particular type of
agreements across various sectors. In the course of that



inquiry, the Commission may request the undertakings or
associations of undertakings concerned to supply the infor-
mation necessary for giving effect to Articles 81 and 82 of
the Treaty and may carry out any inspections necessary for
that purpose.

Article 17 provides the Commission with a low threshold
requirement for the initiation of a sector inquiry. There need
be no prima facie evidence of a specific antitrust infringe-
ment; it is simply enough if the “circumstances suggest that
competition may be restricted or distorted within the com-
mon market.” In selecting appropriate subjects for sector
inquiries, Commissioner Neelie Kroes stated that the Com-
mission needs to focus on areas where:

(a) there appear to be durable competition problems;

(b) these problems may be due to competition infringe-

ments;

(c) there are implications for better regulation; and

(d) the sector is key for consumers and/or competitive-

ness.®

Importantly, sector inquiries were not envisaged as a
means of direct competition law enforcement. The provi-
sions empowering the Commission to initiate sector
inquiries do not provide any additional ability to impose
remedies. If the Commission wishes to take enforcement
action, it must follow on with specific proceedings against
the relevant alleged infringers under either Article 81 or
Article 82 of the EC Treaty. The sector inquiry should con-
sequently be properly viewed as a form of “phase one” review
in which a market is examined in order to identify the exis-
tence of potential competition concerns, in preparation for
enforcement action.

The sector inquiry procedure therefore differs from certain
market investigation regimes in European Member States,
such as that operating in the UK under Part 4 of the
Enterprise Act 2002. While the Commission may act where
there is no more than a suggestion that there is a restriction
of competition, the UK Office of Fair Trading (OFT)” must
have reasonable grounds for suspecting that a feature or com-
bination of features in a market restricts competition.® Thus,
the UK procedure is a two-stage process under which the
OFT must first formally determine whether an investiga-
tion is warranted before the UK Competition Commission
is engaged. The potential scope of the UK investigation is
constrained by the language of the test, which requires the
identification of features in a relevant market (there being no
similar constraint under the test for a sector inquiry). The UK
Competition Commission has the ability to impose remedies
if it determines’ that any such features prevent, restrict, or
distort competition.

The sector inquiry regime, therefore, mainly facilitates
the enforcement of Articles 81 and 82, whereas the UK mar-
ket investigation model provides a stand-alone means of
applying competition law to situations which may be better
addressed by reform aimed at the industry as a whole, rather
than through individual enforcement action.

There is a concern in Europe that the proactive

use of the sector inquiry tool may mature into
something other than a method for capturing factual
information. In particular, does the use of sector
inquiries to achieve certain Commission objectives

risk undermining the integrity of the process?

Notwithstanding this structural limitation, the Com-
mission appears keen to leverage the use of sector inquiries to
achieve its objectives. As explained further below, it is the
potential expansion of purpose beyond the basic “phase one”
role of the sector inquiry that may give rise to unease.

Interestingly, there are some parallels between the Com-
mission’s use of sector inquiries and the increased use of
“market studies” by the OFT. These are studies initiated by
the OFT, under the general powers contained in Section 5 of
the UK Enterprise Act 2002, for the purposes of identifying
and addressing perceived market failure, covering not only
competition issues and consumer detriment but also the
effect of government regulations. OFT market studies are
outside of the framework and protections of the formal UK
market investigation route, although they may lead to such
an investigation.

The Purpose of Sector Inquiries

It is apparent that recent sector inquiries were initiated not
simply to gather and assess market information in industries
of potential interest for competition law enforcement but
also, perhaps more significantly, to focus attention on specific
Commission objectives in those sectors. In 2005, the Com-
mission launched inquiries in the energy and financial ser-
vices sectors,'” and two final reports were published in
January 2007 concerning (a) gas and electricity; and (b) retail
banking, comprising payment cards and current accounts.
The Commission is presently finalizing its conclusions on
business insurance, the last part of the financial services
inquiry, and a final report is expected to be published in
September.!

A perceived failure to achieve an effective single European
energy market appears to have been a main driver for the
energy sector inquiry. As noted by Commissioner Kroes, “We
launched the sector inquiry because it was clear that there was
no such thing as a competitive Single Market for energy in
Europe. We weren’t seeing the consumer benefits expected
from liberalisation in terms of lower prices and better choic-
es of services . . .”"? At the same time as the energy sector
inquiry, the Commission was engaged in a strategic review
of EU energy policy, including a review of liberalization

S UMMETR 2007 - 83



DEVELOPMENTS

activity. While the energy sector inquiry is focused on com-
petition aspects alone, its conduct should not be viewed in iso-
lation from the Commission’s wider objectives in this sector.

Similarly, the Commission indicated that its sector inquiry
into financial services was central to its strategy for imple-
menting the Financial Services Action Plan (FSAP) seeking,
among other things, to break down obstacles to cross-border
retail banking."

The fact that sector inquiries may be launched as part of
an overall objective should not be problematic in itself.
However, it is important to ensure that the sector inquiry is
conducted with an open mind and genuinely used as an
objective means of providing material that will better inform
decision making. The sector inquiry must not become sim-
ply an exercise in gathering information to support a pre-
conceived conclusion or achieve a pre-determined goal.

In the United States, the FTC is able to conduct wide-
ranging economic studies on its own initiative without need-
ing an antitrust enforcement purpose. However, in relation
to such a general, industrywide investigation, it is interesting
to note that the FTC must first seek clearance from an exter-
nal body (the Government Accountability Office) if it wish-
es to send information requests to ten or more persons which
are not under investigation. Requests for clearance are pub-
lished in the Federal Register, and interested parties may sub-
mit written comments in relation to the request within the
prescribed timeframe. There is no equivalent provision in the
EC regime.

Studies have also been conducted jointly by the FTC and
DOJ in recent years, to provide increased guidance and trans-
parency and to examine the impact of developments in the
relevant industry from an antitrust perspective. These
inquiries are relatively informal, generally involving a series
of public hearings in which various interested parties such as
legal, business, academic and governmental experts may par-
ticipate, following which a report summarizing the views
presented may be published.

Other industrywide investigations are mandated by Con-
gress, and tend to detail specific areas that Congress wishes
the FTC to consider. Although they may reveal areas in
which subsequent antitrust enforcement by the agency may
be required, their primary purpose is to provide the request-
ed data and conclusions, which inform legislative decisions.

While the European Commission’s investigations may also
contribute to legislative reform, no external body in Europe
has an equivalent right to require the Commission to conduct
an investigation. Sector inquiries in Europe are therefore
solely reflective of the Commission’s interests, priorities, and
objectives.

Recent Experience

The Energy Sector Inquiry. The inquiry into the gas and
electricity sectors was initiated in June 2005, following rises
in gas and electricity prices in 2005 (with forward prices indi-
cating further rises in the future) and also on the basis, inter
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alia, that cross-border trade between Member States appeared

to have had a limited effect on constraining prices, and inte-

gration between many national markets had been slow. The

Commission additionally noted that there was limited new

entry in the markets, concerns had been expressed regarding

the ability to obtain competitive offers from different suppli-
ers, and market concentration remained high. It was stated
that the inquiry would complement the Commission’s paral-
lel reporting on the development of the internal market, form-
ing “an important part of the Commission’s strategy to ensure
that consumers and industry benefit from a really competitive

European energy market.”"

The issues paper published in November 2005 identified
key issues concerning
B market concentration: allowing incumbent operators to

exercise market power;

B vertical foreclosure: in particular an unacceptable level of
bundled network and supply activities;

B lack of market integration: barriers to the cross border
supply of gas and electricity preventing the development
of integrated markets. The issues paper claimed that there
was insufficient cross border capacity and existing capac-
ities were not well used;

B lack of transparency, to the benefit of incumbents; and

B price formation: current price formations were viewed
with unease by industry and consumers. Prices were
claimed to have increased significantly.

These items were confirmed in the Commission’s prelim-
inary report published on February 16, 20006, as the five
main barriers to a fully functioning internal energy market.

Public consultation ended on May 1, 2006, and the
inquiry’s final report was published in January 2007. The
general conclusion was that European energy markets were
not working as they should, despite efforts at EU liberaliza-
tion. Four areas requiring urgent attention were identified,
namely:

(1) achieving effective unbundling of network and supply

activities;

(2) removing gaps in the regulatory regime—especially

for cross-border issues;

(3) addressing market concentration and barriers to mar-

ket entry; and

(4) increasing transparency in market operations.

The Commission has already initiated certain individual
competition cases, recognizing the need for more proactive
enforcement of competition law (under Articles 81 and 82,
as well as under merger control and the state aid laws). In the
period between publishing its preliminary report and the
final report of the energy sector inquiry, the Commission ini-
tiated a series of individual enforcement actions, which
Commissioner Kroes claimed “strike at the heart of the prob-
lems of market concentration, vertical integration and cross-
border integration.”" In May 2006, the Commission under-
took dawn raids of gas companies in Germany, Italy, France,
Belgium, and Austria, and of electricity companies in



Hungary. These investigations concerned possible foreclosure
and collusion activities. In December 2006, the Commission
also commenced investigations into the withholding of elec-
tricity production capacity and possible abuses on electrici-
ty balancing markets. It is expected that these investigations
will lead to decisions in 2008.

The sector inquiry report recognized that some remedies
would need to be implemented by further legislative measures
requiring Member State agreement. Others could be addressed
through the full implementation of existing legislation.
Competition enforcement alone was viewed as insufficient to
address the problems identified by the Commission, and
therefore achieve its objectives. As Commissioner Kroes stat-
ed: “We therefore need to complement the enforcement
through an improved legal framework . .. .7

Commissioner Kroes has lobbied for structural reform,
especially the unbundling of network and supply activities
(either by way of ownership separation or requiring fully
independent system operators). Noting the European Coun-
cil’s agreement, she stated that “the evidence that we have
uncovered shows that fully unbundled operators have clear-
er incentives for investment” and also that “we do need to
ensure that the structure of our large companies is in the best
interest of all their customers.”"” She concluded by noting
that such unbundling would deliver more investment, pro-
tect the EU against any potential dominance from external
suppliers, and improve security of supply, and that these fac-
tors should also lead to more competitive prices. Interestingly,
only the last point would appear to fall within the usual
focus of a competition authority.

The Financial Services Sector Inquiry. The inquiry
into financial services, specifically retail banking, demon-
strates some of the ways in which the Commission may seek
to use sector inquiries in order to achieve its reform objec-
tives. For example, one of the aims of the inquiry into retail
banking was to provide a blueprint for the Commission’s
vision of pan-European enforcement. The Commission
viewed it as “a framework for National Competition Author-
ities (NCAs) and the Commission, to ensure that the many
ongoing competition procedures are coherent.”’® The Com-
mission also noted the broader intention that the inquiry
would make a significant contribution to the Commission’s
future implementation of the White Paper, Financial Services
Policy 2005-2010.

Further, by generating media coverage and the threat of
additional action either directly or indirectly, the sector
inquiry was intended to place pressure on companies within
the industry to change their behavior to meet with the
Commission’s expectations. In this way, a sector inquiry may
be used as an enforcement weapon in its own right; as Com-
missioner Kroes noted, sector inquiries “ shine a spotlight on
anti-competitive practices which sometimes is enough to get
the companies themselves to solve the problems.”"”

The Commission made the decision to launch an inquiry
into the retail banking and business insurance sectors on

June 13, 2005. It claimed that the markets were fragmented
with entry barriers and a lack of effective choice on the
demand side. In relation to insurance, the Commission noted
that there were indications that in certain areas the joint set-
ting of standard policy conditions offered only limited pos-
sibilities for demand-side negotiation. Additionally, distortive
forms of cooperation could arise within the framework of
insurers’ associations and in relation to co-insurance arrange-
ments between insurers, and certain distribution arrange-
ments could give rise to competition concerns.

An interim report was published in relation to payment
cards on April 12, 2006, and in relation to current accounts
and related services on July 17, 2006. Both reports alleged
that potential entry barriers existed in each sector. For pay-
ment cards, these were stated to include both structural bar-
riers and behavioral barriers, such as payment system mem-
bership requirements and allegedly high joining fees. The
report also stated that the inquiry had not confirmed the
justifications for interchange fees. In relation to current
accounts and related services, possible barriers related to pay-
ment systems (e.g., the level of joining fees and membership
rules), access to credit databases, and factors that discouraged
customer switching.

The final report on retail banking claimed competition
concerns in relation to (1) payment systems, including card
payment systems; (2) credit registers; (3) cooperation between
banks; and (4) the setting of prices and policies. The report
suggested that antitrust enforcement may be able to address
many of the concerns, and that the Commission would use
its powers in this regard to ensure compliance with the com-
petition rules in retail banking, and with respect to the vari-
ous payment markets and the Single European Payment Area
project, in particular. It was also noted that “The European
Commission will also continue its efforts in fields other than
competition law to further increase the benefits of the inter-
nal market in retail banking to its citizens.”

The Commission observed that the inquiry itself had
resulted in banks in Austria and Portugal taking steps to
“modify the structures and the rules, and remove entry bar-
riers” in relation to payment cards, and that “These initiatives
in Austria and Portugal are welcome first steps.”

The interim report relating to the business insurance sec-
tor was published in January 2007. This focused on five
areas, and highlighted the need for further investigation in
relation to each: (1) financial aspects of the sector (in partic-
ular potential links between profitability and possible barri-
ers to competition); (2) duration of contracts in the sector
(and associated risks of foreclosure); (3) reinsurance (with a
focus on certain common contractual clauses); (4) the struc-
ture, function, and remuneration of distribution channels
(and potential conflicts of interest that brokers may have);
and (5) horizontal cooperation (and justifications therefore).

The publication of the report opened the public consulta-
tion, and the Commission noted that it would also be send-
ing additional questionnaires and conducting further inter-
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views. The public consultation ended on April 10, and the
final report is scheduled for publication in September 2007.

The Application of Sector Inquiry Findings
The varied and significant applications of the inquiries’ find-
ings underscore the importance of ensuring that sector
inquiries are motivated by the right considerations and con-
ducted in the right way. In addition to the primary use in
relation to possible enforcement action under Articles 81 and
82, the findings may inform the Commission’s decisions in
the context of state aid and merger cases. In a broader con-
text, the findings may also be applied as a foundation for
work by other sections of the Commission and may prove
instrumental in legislative and regulatory reform.

The Commission’s ability to consider the entire European
market enhances the overall value of the work. As Commis-
sioner Kroes recently made clear:

Although a sector inquiry gathers evidence that may be
relevant for antitrust enforcement, as I said at the start, this
must not be the end of the story. The knowledge gained can
fruitfully be used to guide our thinking in merger and
state-aid cases. But just as importantly, it can inform and
guide proposals for legislation, embedding competition
principles and sectoral knowledge in the wider policy work

of the Commission.*

DG Competition does not have a purely passive role in this
wider context, as indicated by Commissioner Kroes’s lobby-
ing for structural reform in the energy sector, following on
from the Commission’s findings.

Moreover, Commission sector inquiries set the agenda for
action by national competition authorities that may seek to
a greater or lesser extent to “piggyback” on the findings of the
sector inquiry. In this way, sector inquiries provide a useful
tool for not only the coherent functioning of the Commis-
sion but also in facilitating consistency in approach across
Europe.

The integrity of the sector inquiry model and its primary
purpose as a resource of useful and reliable information will
be undermined if it is used for political or lobbying pur-
poses, particularly if the exigencies of the latter are permit-
ted to dominate. Questions may legitimately be raised as to
the extent to which such objectives may have an impact
upon the conduct of the investigation and the content and
presentation of the Commission’s findings. While sector
inquiries are ostensibly prepared as an objective review, there
is obvious unease if they may be conceived as a means of
securing specific Commission goals or putting pressure upon
stakeholders.

To this end, the robust language adopted to date by the
Commission in announcing the results of the inquiries may
fuel any fears that the Commission is at risk of prejudging
the outcome of any enforcement action.” Such concerns are
heightened when the subject matter of the sector inquiry
strays into cases already under active review by the Commis-
sion or national competition authorities. For example, the
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Commission’s findings on payment cards in the retail bank-
ing sector inquiry were published while the Commission
and national competition authorities have ongoing investi-
gations into the interchange arrangements of four-party card
schemes.? Although the Commission has indicated that no
evidence collected in the framework of the ongoing cases
was used for the purposes of the sector inquiry (and vice
versa), it was stated that “[e]xperience and knowledge gained
by the Commission in these and other cases has enabled
more effective scrutiny of specific aspects of the payment
card markets.””

The Conduct of Sector Inquiries

The decision to undertake a sector inquiry can result in seri-
ous consequences. Therefore, checks should be placed on
both the decision to launch an inquiry and the way in which
it is conducted. Aside from the enormous commitment of
resources on all sides, there can be major adverse reputa-
tional and other consequences for companies implicated in
a sector inquiry, resulting often from the publicity attendant
upon the inquiry and its outcome. Indeed, the mere initia-
tion of a sector inquiry is likely to lead to adverse inferences
being widely drawn in relation to competitive conduct in the
industry. The presentation of the Commission’s preliminary
and final conclusions during and following an inquiry may
also raise questions whether the rights of the defense are suf-
ficiently protected throughout the process.

In conducting a sector inquiry, Regulation 1/2003 pro-
vides the Commission with many of the same investigative
powers as those available in the investigation of individual
cases of alleged breach of Articles 81 or 82. In particular, the
Commission may formally require firms to provide all nec-
essary information,” it may conduct dawn raids or other
inspections of firm premises (but notably not the homes or
private vehicles of officers or employees),” and take state-
ments.”® Failure to comply, or the provision of incorrect,
incomplete, or misleading information, may lead to fines of
up to 1 percent of the firm’s total annual sales.” There is also
an ability to impose a periodic penalty payment of up to 5
percent of a firm’s average daily sales to compel compliance
with a requirement to supply information or to submit to an
inspection.”

Despite the burdensome nature and potential adverse
impact of sector inquiries upon undertakings, however, there
is little formal protection for the firms at the sharp end of
the investigation. In particular, none of the safeguards set out
in Article 27 of Regulation 1/2003 apply. Thus, there is no
formal right for firms to be heard before the Commission
reaches its conclusions. There is also no requirement that the
Commission only base its findings on objections on which the
firms have been able to comment and no right of access to the
Commission’s file. Again, this may be contrasted with the
general obligation under section 169 of the UK Enterprise
Act, which formally requires the OFT and the Competition
Commission to consult if the relevant decision (including



the decision to refer) “is likely to have a substantial impact on
the interests of any person.”

It is also helpful by way of contrast, to consider the defense
protections available under FTC investigations. The FTC is
provided with a variety of powers for use in any matter under
investigation, including issuing subpoenas for documents
and/or testimonies and civil investigative demands, requiring
the filing of written reports and responses to questions. Its
compulsory process powers, however, are generally used only
when the agency is conducting antitrust enforcement inves-
tigations, or wider investigations mandated by Congress.
The latter follow a timeframe prescribed by Congress, and the
rights of the defense are protected as they would be in the
course of an antitrust enforcement investigation.

In conducting own-initiative investigations which do not
seek specifically to enforce the antitrust rules, the FTC tends
to obtain information using the provisions of Section 6(b) of
the FTC Act,” rather than compulsory process. As noted
above, in certain circumstances the FTC is required to obtain
clearance from the Government Accountability Office prior
to sending information requests. Once clearance is obtained,
and the requests dispatched, a party in receipt of an order
under Section 6(b) may file a petition to quash it. The FTC
can seek a court order to obtain compliance. Other investi-
gations may be conducted on a less formal basis still, the
agencies simply inviting participation by interested parties.

The approach in European sector inquiries also contrast
with the measures provided for protection of the fundamen-
tal rights of the defense in the context of individual investi-
gations under Articles 81 and 82. The sector inquiry frame-
work is largely unconstrained as to the issues the Commission
may address, the conduct of the investigation and the applic-
able burden, and standard of proof to be applied. In partic-
ular, there is no requirement that the Commission must
establish its findings on the balance of probabilities or indeed
any recognized standard of proof.

While it may be argued that the Commission is indirect-
ly constrained by the need to establish through the investi-
gation whether there may be grounds for follow up action
under Articles 81 or 82, this only goes so far. As already
noted, the Commission views sector inquiries as also pro-
viding findings which may be used as a basis for action
stretching beyond antitrust enforcement, to which the para-
meters relating to Articles 81 and 82 investigations bear lit-
tle or no relevance.

Moreover, the actual structure applied to the sector inquiry
process is not enshrined in legislation. Therefore, there can
be no certainty for participants that the inquiry will follow a
predictable path. Through the two post-modernization sec-
tor inquiries, a two-to-three stage structure for the conduct
of the inquiry has emerged lasting for a total period of around
eighteen months. Upon launch of the inquiry, stage one
commences with the issuing of detailed information requests
to stakeholders (firms operating in the sector, suppliers, and
customers). Results are assimilated in a Preliminary Report

(perhaps preceded by publication of an Issues Paper) which
is issued for public consultation (stage two). After the sub-
mission of written observations, a public hearing may possi-
bly be held where stakeholders present their views. The third
stage involves preparation of the final report including rec-
ommendations.

Notably, the Commission is constrained from using infor-
mation collected by the Commission pursuant to its formal
powers for purposes other than that for which it was
acquired.” This is stated to be subject to the ability of the
Commission to provide national competition authorities and
national courts with information gathered for the purposes
of applying Articles 81 and 82 and in respect of the subject
matter for which for it was collected.”® An interesting ques-
tion is the extent to which this exception applies to infor-
mation collected in the context of a sector inquiry. Moreover,
to the extent that the sector inquiry reveals specific areas for
follow up that may extend beyond its original scope, relevant
information will need to be regathered for that purpose.

In addition to the physical transmission of information
obtained during an inquiry, thought must be given to knowl-
edge held by the Commission officials involved. As regards
the team handling the sector inquiry in Europe, Commis-
sioner Kroes stated that “it is crucial that the team that runs
the inquiry should follow it up with individual cases if sus-
pected infringements are uncovered. Hitting the ground run-
ning saves substantial re-education time, and the team has
an incentive to be practical, not academic and ambitious,
not unrealistic.”* Although the advantages from a regulato-
ry perspective are undeniable, here again a note of caution
should be sounded. While it is clearly desirable to avoid
unnecessary duplication, it must also be borne in mind that
there is a danger that the sector inquiry may have been under-
taken with less objectivity and rigor than is required in the
handling of individual enforcement actions. There is there-
fore an inherent risk that the case team will carry over and
taint the conduct of any individual case with pre-conceptions
and evidence gathered in less disciplined conditions.

Summary

Sector inquiries are a feature of the European antitrust land-
scape that is likely to continue to grow in prominence. While
they were originally designed to act as a “phase one” review
for individual action under Article 81 and 82, it seems that
the role of sector inquiries is evolving. We must anticipate
that the results of the inquiries will be employed more broad-
ly and not only for purposes within the realm of antitrust
enforcement.

The significant resources required to conduct an inquiry
are likely to act as a constraint upon their initiation, as will
the practical concern, from the Commission’s perspective,
that the conduct of a sector inquiry will put all companies in
the relevant industry on notice as to the Commission’s com-
petition concerns, and subsequently may make it more dif-
ficult to gather relevant information in individual enforce-
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ment actions. However, once commenced, at present the
Commission enjoys almost free rein in the conduct of the
investigation and there is little protection of the rights of
defense. If the sector inquiry and its direct impact upon
industry participants expands, greater attention must be paid
to these areas. In the meantime, one thing is certain—firms
that treat sector inquiries lightly will do so at their peril. ll

1 Council Regulation (EC) No.1/2003, 0.J. (L 1) 1.

2 Prior to 1 May 2004, the Commission had sole competency to grant indi-
vidual exemptions for agreements which fell within the prohibition on anti-
competitive agreements under Article 81 of the EC Treaty but which did not
benefit from the safe harbor of a Block Exemption Regulation. Parties were
therefore required to notify potentially restrictive agreements to the
Commission in the hope of obtaining exemption. The system was adminis-
tratively burdensome and led to a significant backlog of cases, especially as
the EU increased in size. With the introduction of Regulation 1/2003, nation-
al competition authorities and national courts in the EU were given the abil-
ity to apply the individual exemption conditions contained in Article 81(3) of
the EC Treaty, and the cumbersome notification and authorization system was
abolished. Parties are now encouraged to engage in a self-assessment of
the likely application of the exemption conditions in a manner broadly sim-
ilar to the self assessment of the rule of reason analysis that parties under-
take to assess compliance with U.S. antitrust laws.

3 Mario Monti, European Competition Commissioner, Remarks Before the
20th International Forum on European Competition Policy, European Com-
petition Policy: Quo Vadis? (Apr. 10, 2003), available at http://europa.eu/
rapid/pressReleasesAction.do?reference=SPEECH/03/195&format=HTML&
aged=0&language=EN&guiLanguage=en.

See, e.g., FEDERAL TRADE COMM’N, INVESTIGATION OF GASOLINE PRICE MANIPU-
LATION AND PoOST-KATRINA GASOLINE PRICE INCREASES (2006), available at
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