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On Friday, June 29, 2007, the National People’s

tee of the NPC decided to circulate the draft for public

C ongress (“NPC”) completed a two-year process 

comment, a first for a major national law. 2 During the

culminating in the passage of a new Law on

one-month comment period, the draftsmen received

Employment Contracts.1 The new law takes effect on

more than 191,800 separate comments via the internet,

January 1, 2008.

newspapers, periodicals, and letters.3
The comment period proved to be quite useful to the

The Legislative Process

lawmakers, influencing the content of the new law,

The legislative process was characterized by an

clauses, probation periods, the role of trade unions,

unusual degree of openness. The bill was first formally

severance payments, and layoffs.4 The sheer volume

introduced in March 2006 when the Standing Commit-

of comments did delay the date of adoption of the

1

especially the provisions concerning noncompete

Law of the People’s Republic of China on Employment Contracts (28th Session of the Standing Committee of the 10th National
People’s Congress, June 29, 2007, eff. Jan. 1, 2008). The new law, also referred to as the “Labor Contract Law,” is hereafter denoted
as “ECL.”
2 The initial draft of the law first appeared in public in December 2005, followed by drafts in March 2006 and December 2006.
3 Report of the Law Committee of the National People’s Congress on Revisions to the Employment Contract Law (Dec. 24, 2006), p. 1.
4 U.S.-China Business Council, Comparison of Different Drafts of the PRC Labor Contract Law (Jan. 2007).
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Overall Design of the Legislation

law, which went to an unusual fourth reading in the NPC. Its
adoption in late June 2007 was nevertheless unexpected
and may have been influenced by recent public reports of

Although an employment relationship can be created without

alleged use of slave labor in brick kilns and small coal mines

a contract,7 the new law requires that all workers ultimately

in Shanxi and Henan Provinces. Indeed, the new law specifi-

receive a written employment contract.8 The penalty for the

cally addresses such concerns by establishing sanctions for

employer’s failure to provide a written contract after a year of

corrupt officials who fail to enforce occupational safety laws.5

employment is that the relationship becomes one of indefinite employment, which is considerably harder to terminate.9
Both the individual employee and union representative, if any,

The Initial FIE Reaction

will be able to enforce the law’s provisions in the labor tri-

Since the bill was first introduced in 2006, foreign investment

in all parts of China to handle employment matters. Work-

enterprises (“FIEs”), including many multinational companies,

ers can terminate the employment relationship on 30 days’

have spent considerable time and effort commenting on the

notice for any reason, but may also do so without notice if

legislation and in some cases openly opposing it. Since the

the employer fails to provide working conditions specified in

country opened its doors to investors in 1979, the number of

the labor contract, does not pay wages or social insurance

FIEs in China has grown to more than 570,000, employing

premiums on time and in full, or issues rules and regulations

more than 25 million Chinese workers, principally in the major

that violate the law.10

bunals, specially created dispute-settlement bodies existing

cities along the coast of China. Organizations such as the
American Chamber of Commerce in Shanghai and the U.S.-

The ability of employers to terminate employment contracts

China Business Council submitted detailed comments on the

is a bit more complicated. If the employment contract is for

draft law, many of which ultimately improved the legislation.

a fixed term, there would appear to be no obligation on the
employer’s part to renew the agreement. The new law allows,

Many of the provisions appearing in the new Employ-

however, only two such renewals, after which the employment

ment Contract Law, including those relating to trade unions,

relationship becomes one for indefinite employment.11 Once

already appeared in substance in China’s Labor Law of 1995.6

the parties have entered into an indefinite-term relationship,

As a practical matter, however, these provisions were rarely

termination of the contract requires a form of cause, such as

enforced against the FIEs. Such major multinational inves-

material breach of the employer’s rules, a serious dereliction

tors in China have by and large been exemplary employers,

of duty, incompetence, disability, or a major change in objec-

importing their foreign labor practices and generally treating

tive circumstances rendering the contract unperformable.12

Chinese workers in a manner comparable to their counterparts in the U.S. or Europe. There was therefore little need for

Because multinational FIEs typically do not commit the

the local labor bureaus to be concerned with the labor prac-

type of labor violations that are most common in China, it

tices of major multinational companies.

is unlikely that, at least initially, the law will alter significantly
any of the labor practices of large foreign-based employers

5 ECL, Art. 95.
6 The Labor Law of the People’s Republic of China (Standing Committee of the National People’s Congress, July 5, 1994, eff. Jan. 1, 1995) (hereafter
referred to as the “1995 Labor Law”).
7 ECL, Art. 7.
8 ECL, Art. 10.
9 ECL, Art. 14. If the period of work without a written agreement is more than a month but less than a year, the employer is required to pay double
wages for that period. Id., Art. 82.
10 ECL, Art. 37.
11 ECL, Art. 14. Presumably, the two renewals would have to occur after January 1, 2008, the ECL’s effective date.
12 ECL, Arts. 39–40. Economic dismissals are discussed below.



in China. The Deputy Chairwoman of the NPC Law Drafting

violently. The new law carries forward this responsibility

Committee said as much when the law was adopted and

but provides some protections for workers, such as the

went on to point out that concerns over increased costs are

need for management to discuss the layoffs with the labor

basically misguided since this law seeks to suppress plainly

union or worker representatives 30 days in advance; a pri-

illegal employment

practices.13

oritization of who should be retained if possible, such as
those with long-term or indefinite-term contracts or those

In a modest way, the new law seems to strengthen the role

with children or elderly dependents; and the requirement

of trade unions by requiring employers to consult with them

to rehire dismissed workers if the rehiring occurs within

in promulgating rules and regulations, concluding employ-

six months of the layoff.19 Certain provisions of the 1995

ment contracts, and implementing economic dismissals.14

Labor Law protecting workers from dismissal, such as if

This development comes on the heels of the 2004 Provisions

they have contracted an illness or are pregnant, are car-

on Collective Contracts issued by the Ministry of Labour and

ried forward in the new legislation. 20 Although manage-

Social Security 15 and the recent “organization” efforts at

ment must go through the required consultative process,

Wal-Mart stores in China by the ACFTU, 16 the state-

so long as the layoff is in accordance with the law, it would

s anctioned labor federation. However, given the ACFTU’s

appear that the union or workers’ representatives should

h istorical tendency to be more concerned with maintain-

not, at least in theory, be able to block the dismissal.21

ing production and worker discipline than worker rights, it
remains unlikely in the near term that Chinese trade unions

3. Severance Pay

will transform themselves into vigorous worker advocates.

The Employment Contract Law does require an employer
to pay severance pay in most circumstances where the
worker is terminated.22 The normal rate for severance pay

Significant Features of the Law

as specified in the Labor Law is one month’s wages for
each year of service up to a 12-year maximum.

1. Noncompete Agreements
Senior management, technical personnel, and employees

Some expatriate executives took notice of this provi-

with confidentiality obligations may be subject to employ-

sion and, when terminated in China, began to bring suit

ment provisions that restrict their ability to compete upon

in Chinese courts to collect for all their years of service

termination of employment. The period of the restriction

to the company, but at the high salary received for work

cannot exceed two

years.17

Under the law, companies will

in China as a foreigner. The new law effectively precludes

be obligated to pay the monthly salary of former employ-

such suits (and also for highly paid Chinese citizens) by

ees during the noncompetition period.18

providing that, if the monthly salary is more than three
times the average monthly salary in the local area, then

2. Layoffs

the severance pay of that individual is limited to three
times the average monthly wage in the local area.23

One role that labor bureaus in China have traditionally played for FIEs is to assist in the dismissal of workers when a plant reduces its workforce. The labor bureau
in effect ensures that the workers do not demonstrate
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Xinhua News Agency, Chairman Wu Gangguo Encourages Local Governments to Protect Workers, China Congress Web at www.npc.gov.cn
ECL, Arts. 4, 6, and 41.
Samuel Estreicher, Global Issues in Labor Law, 188–94 (West/Thomson, 2007).
Jeremy Kahn, Foreign Ventures Come to Terms with China’s Labor Unions, World Trade (Dec. 2006), at www.worldtrademag.com
ECL, Arts. 23–24.
ECL, Art. 23.
ECL, Art. 41.
ECL, Art. 42.
ECL, Art. 43.
ECL, Art. 46.
ECL, Art. 47.



Conclusion
It remains to be seen what practical impact the new law and
the ACFTU’s declared intention to “organize” FIEs will have
on employment throughout China. The country continues to
move forward with embracing the rule of law, and the Employment Contract Law inches the system toward that goal. Much
will depend, however, on the quality of enforcement by state
authorities and whether the ACFTU can shed its historic statist orientation.
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