
Federal prosecutors and regulators have signif-

icant leverage over public companies to induce 

cooperation in government investigations. As 

the demise of the international accounting 

firm Arthur Andersen confirmed for many, the 

government’s filing of criminal charges against 

a company can frequently portend its end, 

regardless of whether it eventually prevails in 

court, as Arthur Andersen did on appeal. Arthur 

Andersen LLP v. U.S., 544 U.S. 696, 708 (�005).

what does it take to satisfy the government?
Recent Developments Regarding Corporate Cooperation 

in Government Investigations

B y  H a r o l d  K .  G o r d o n

The same result can occur from civil or admin-

istrative law enforcement proceedings by the 

Securities and Exchange Commission (“SEC”) 

or other law enforcement or regulatory agen-

cies. A company’s stock price typically falls 

after a government action, sometimes followed 

by its credit rating. Key members of manage-

ment may depart or be forced out, and impor-

tant customers and vendors may disappear. 

Adding to the proverbial piling-on, an indictment  
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or civil government action is likely to attract the attention of 

other regulators or law enforcement agencies and the plain-

tiffs’ securities bar. Given the collateral consequences of 

a government action, responsible management and board 

members must consider the merits of cooperating in the 

hope of either avoiding an action altogether or negotiating a 

resolution on more acceptable charges or claims. 

In a series of memoranda stretching back to 1999, the 

Department of Justice (“DOJ”) has described the factors 

federal prosecutors around the country must consider in 

determining whether to indict corporations for criminal mis-

conduct. One of the factors is the extent of the corporation’s 

cooperation in the government’s investigation. Until the DOJ’s 

most recent memorandum on the subject, issued by Deputy 

Attorney General Paul J. McNulty on December 1�, �006 

(the “McNulty Memo”), one element of cooperation was, if a 

prosecutor deemed it necessary, waiver of the corporation’s 

protections under the attorney-client privilege and the work-

product doctrine. Prior to the McNulty Memo, prosecutors 

also had to consider the extent to which a corporation under 

investigation appeared to be protecting employees involved 

in apparent misconduct by, among other things, advancing 

their attorneys’ fees. 

By limiting when and how prosecutors can request that a 

corporation waive its attorney-client or work-product protec-

tions, and when they can consider a corporation’s advance-

ment of attorneys’ fees to its employees, the McNulty Memo 

endeavors to respond to the criticisms of multiple bar groups, 

adverse court decisions, and Congress. The concerns were 

that the DOJ’s practice of seeking privileged and work- 

product protected information had become too pervasive 

and routine, and that its questioning of corporate prac-

tices regarding payment of attorneys’ fees had, in certain 

instances, caused a violation of the constitutional rights of 

corporate officers and employees under investigation who 

were left without the funds to pay for counsel. 

Though the DOJ should be commended for at least respond-

ing to these concerns, reaction to the McNulty Memo remains 

mixed. Corporate defense counsel now fear that govern-

ment waiver requests that were previously made expressly 

will now simply be conveyed more subtly, or that corpora-

tions desperate to appease line-level prosecutors will simply  

volunteer protected information, given that the McNulty 

Memo still permits prosecutors to credit corporate targets for 

providing such information and that they are not required to 

seek approval from senior DOJ officials where a corporation 

voluntarily offers it. 

Like the DOJ, regulatory agencies that govern and police the 

financial services industry and the stock exchanges, such 

as the SEC, the Commodity Futures Trading Commission 

(“CFTC”), and the New York Stock Exchange (“NYSE”), have 

issued their own criteria to gauge corporate cooperation. 

Pressure is now being brought to bear on the SEC to amend 

its statement on cooperation to delete language that the 

defense bar claims has played a role in the “culture of waiver” 

of corporate privileges that initially led the DOJ to issue the 

McNulty Memo. 

the origins oF CorPorate CriminaL LiaBiLity

Under English common law, corporations could not be found 

liable for criminal misconduct. In the United States, statutes 

and case law have long held that criminal liability can apply 

to corporations.* 1 Corporations are “legal persons” that can 

engage in criminal conduct and be sued. Pursuant to the 

doctrine of respondeat superior, a corporation can be sued 

and held criminally liable for the illegal acts of its directors, 

officers, employees, and agents acting within the scope of 

their responsibilities with the intent to benefit the corporation. 

Even if a corporate agent acts for selfish reasons, the corpo-

ration can be held criminally liable as long as one motivation 

of the agent was to benefit the corporation. E.g., U.S. v. Potter, 

46� F.�d 9, �5 (1st Cir. �006) (quoting U.S. v. Cincotta, 689 F.�d 

��8, �41–4� (1st Cir. 198�)). A corporation need not actually 

benefit from its employee’s actions to be exposed to criminal 

liability. E.g., U.S. v. Automated Med. Labs., Inc., 770 F.�d �99, 

407 (4th Cir. 1985). 

a CorPoration’s attorney-CLient PriviLege anD 

work-ProDuCt ProteCtion

The attorney-client privilege protects client communications 

with an attorney made for the purpose of obtaining legal 

advice. E.g., Fisher v. U.S., 4�5 U.S. �91, 40� (1976). The pol-

icy behind the privilege is to encourage “full and frank com-

munication between attorneys and their clients and thereby 

* Endnotes for this story appear on pages 58 and 59.
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promote broader public interests in the observance of law 

and the administration of justice.” E.g., Swidler & Berlin v. U.S., 

5�4 U.S. �99, 40� (1998) (quoting Upjohn Co. v. U.S., 449 U.S. 

�8�, �89 (1981)). Corporations are legal entities entitled to the 

attorney-client privilege, which applies in the corporate set-

ting to confidential communications from corporate officers, 

agents, and employees to the corporation’s attorney so that 

the attorney can render legal advice to his or her corporate 

client. E.g., Upjohn Co., 449 U.S. at �90–98.

“Attorney work product” refers to documents gathered, 

selected, or created that reveal an attorney’s thought process 

in preparing his or her client’s case for current or likely litigation. 

E.g., Hickman v. Taylor, ��9 U.S. 495, 511 (1947). This additional 

protection from disclosure applies in criminal and civil cases. 

Fed. R. Crim. P. 16; U.S. v. Nobles, 4�� U.S. ��5, ��6–�9 (1975).

DoJ memoranDa on Charging CorPorations anD 

CorPorate CooPeration

The DOJ has issued at least four memoranda discussing 

the factors federal prosecutors must weigh in assessing a 

corporation’s cooperation and determining whether criminal 

charges against a corporation are warranted. Preceding the 

McNulty Memo were the Holder Memo, the Thompson Memo, 

and the McCallum Memo.

The Holder Memo was issued in 1999 by Deputy Attorney 

General Eric H. Holder, Jr., and was intended to give pros-

ecutors guidelines to follow in deciding whether to criminally 

charge a corporation.� Regarding cooperation and disclo-

sure of protected material, the Holder Memo stated that in 

measuring a corporation’s cooperation, a prosecutor could 

consider whether the corporation was willing to waive its 

attorney-client privilege and work-product protection on the 

results of a corporate internal investigation and communi-

cations between corporate officers, directors, and employ-

ees and the corporation’s attorneys. It also recommended 

that prosecutors consider the extent to which a corporation 

appeared to be shielding personnel involved in the conduct 

under investigation by paying their attorneys’ fees, shar-

ing information with their counsel pursuant to joint defense 

agreements, or failing to sufficiently sanction them.

Issued in January �00� by Deputy Attorney General Larry 

D. Thompson, the Thompson Memo escalated the scrutiny 

prosecutors were required to give corporate cooperation by 

taking the guidance of the Holder Memo and making it man-

datory. Whereas the Holder Memo prefaced its suggested 

factors with the statement that they were “not outcome-

determinative and are only guidelines[, which] . . . Federal 

prosecutors are not required to reference . . . in a particu-

lar case,” � the Thompson Memo directed that “prosecutors 

and investigators in every matter involving business crimes 

must assess the merits of seeking the conviction of the busi-

ness entity itself.” 4 The Thompson Memo was issued against 

the backdrop of the highly publicized allegations of systemic 

misconduct at corporations like Enron, WorldCom, and Tyco 

International and the Executive and congressional response 

to those accounting and financial reporting scandals, includ-

ing the enactment of the Sarbanes-Oxley Act on July �5, 

�00�, and President Bush’s Executive Order issued the same 

month directing Deputy Attorney General Thompson to estab-

lish a Corporate Fraud Task Force (Exec. Order No. 1��71, 67 

Fed. Reg. 46091 (July 9, �00�)).

The Thompson Memo added as an additional factor the 

requirement that prosecutors determine the sincerity of a 

corporation’s cooperation:

Another factor to be weighed by the prosecutor is 

whether the corporation, while purporting to coop-

erate, has engaged in conduct that impedes the 

investigation (whether or not rising to the level of 

criminal obstruction). Examples of such conduct 

include: overly broad assertions of corporate repre-

sentation of employees or former employees; inap-

propriate directions to employees or their counsel, 

such as directions not to cooperate openly and fully 

with the investigation including, for example, the 

direction to decline to be interviewed; making pre-

sentations or submissions that contain misleading 

assertions or omissions; incomplete or delayed pro-

duction of records; and failure to promptly disclose 

illegal conduct known to the corporation. 5
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Confirming this additional mandate, the Thompson Memo 

emphasized that the main purpose of its revisions to the 

Holder Memo was an “increased emphasis on and scrutiny 

of the authenticity of a corporation’s cooperation. Too often 

business organizations, while purporting to cooperate with a 

. . . [DOJ] investigation, in fact take steps to impede the quick 

and effective exposure of the complete scope of wrongdoing 

under investigation. The revisions make clear that such con-

duct should weigh in favor of a corporate prosecution.” 6

The Holder and Thompson Memos were followed in October 

�005 by the McCallum Memo, issued by Acting Deputy 

Attorney General Robert D. McCallum, Jr. Making no revi-

sions to the Thompson Memo, the McCallum Memo took an 

initial step to at least impose some order and consistency 

on the manner in which federal prosecutors requested and 

considered a corporation’s waiver of its attorney-client and 

work-product protections. It required the DOJ, including the 

various U.S. Attorneys’ Offices around the country, to prepare 

and implement written procedures for prosecutors to obtain 

approval from their supervisors to request corporate waivers. 7 

organizationaL sentenCing guiDeLines reinForCing 

the thomPson memo

With amendments that some attorneys read as reinforcing 

the Thompson Memo, in �004 the United States Sentencing 

Commission (“the Sentencing Commission”) revised the 

Commentary to its organizational sentencing guidelines to 

state that an organization’s waiver of its attorney-client or 

work-product protections could affect the organization’s sen-

tencing or culpability score under the guidelines:

Waiver of attorney-client privilege and of work prod-

uct protections is not a prerequisite to a reduction 

in culpability score under subdivisions (1) and (�) of 

subsection (g) unless such waiver is necessary in 

order to provide timely and thorough disclosure of 

all pertinent information known to the organization. 8

Following objections by the American Bar Association (“ABA”) 

and the defense bar, in April �006 the Sentencing Commission 

unanimously voted to delete the waiver comment in the guide-

lines. The change became effective in November �006. 

the thompson memo 

added as an additional 

factor the requirement 

that prosecutors determine 

the sincerity of a 

corporation’s cooperation.
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the mcnuLty memo 

The DOJ’s December �006 McNulty Memo was a response to 

criticism of the DOJ’s conduct in implementing the Thompson 

Memo. The criticism emanated from all corners of the legal 

profession. Surveying counsel on the impact of the DOJ’s 

cooperation policies, the Association of Corporate Counsel 

reported in April �005 that a substantial percentage of the 

corporate counsel surveyed agreed that a government cul-

ture seeking waivers existed, and that in their view, the gov-

ernment treated waiver as a condition of cooperation. 9 In 

August �006, the ABA issued a resolution opposing the gov-

ernment’s consideration of a number of the Thompson Memo 

factors, including whether the company provided counsel 

to its employees in the investigation, paid employees’ legal 

fees, shared information or documents with current or former 

employees pursuant to joint defense agreements, or failed 

to sanction an employee for exercising his legal rights not to 

cooperate with a government investigation. 10 An earlier ABA 

Task Force Report emphasized that corporations could not 

practically refuse to waive their legal protections to demon-

strate cooperation because of the significant harm that would 

occur from criminal charges; that government pressure to 

cooperate could cause companies to make premature deter-

minations about employee culpability before the facts have 

been fully determined; and that the government’s conduct in 

seeking cooperation had “unintentionally undermined corpo-

rate compliance with the law” by making employees hesitant 

to speak with or seek the advice of company counsel, know-

ing there was a good chance the results of their conversa-

tions would be provided to government attorneys. 11

 

On the legislative front, the same concerns were voiced by 

former Attorneys General and others in hearings conducted 

during the 109th Congress by the House and Senate Judiciary 

Committees. In December �006, Senator Arlen Specter (R-PA) 

introduced proposed legislation, the Attorney-Client Privilege 

Protection Act of �006, which would have amended the fed-

eral criminal code to prohibit the DOJ or other federal law 

enforcement authorities from seeking waivers of corporate 

attorney-client or work-product protections, or basing a deci-

sion to charge a corporation on the corporation’s refusal to 

waive or on the payment of attorneys’ fees for corporate offi-

cers or employees. S. �0, 109th Cong. (�006). Senator Specter 

reintroduced the same proposed legislation in January �007. 

The �007 bill permits the government to request information 

it believes is not covered by the attorney-client privilege or 

protected as attorney work product, and would not preclude 

a company from voluntarily sharing such material with the 

government. S. 186, 110th Cong. (�007), http://acc.com/public/

attyclientpriv/thompsonmemoleg.pdf.

 

Pressure for revisiting the Thompson Memo also arose in 

the courts. In �006, a Manhattan federal district judge deter-

mined that the DOJ’s use of the Thompson Memo to force 

accounting firm KPMG to terminate payment of legal fees 

for certain employees who refused to cooperate in the 

government’s criminal tax investigation violated the employ-

ees’ Fifth Amendment substantive due-process rights, along 

with their privilege against self-incrimination and their Sixth 

Amendment right to the assistance of counsel. U.S. v. Stein, 

4�5 F. Supp. �d ��0, �81–8� (S.D.N.Y. �006). In a subsequent 

decision, the same judge suppressed certain employee 

statements, finding that the government’s conduct in forc-

ing KPMG to pressure employees to cooperate or risk termi-

nation of their jobs or further payment of their lawyers had 

improperly coerced the statements. U.S. v. Stein, 440 F. Supp. 

�d �15, ��7–�8 (S.D.N.Y. �006). 

 

In addition, the courts have yet to settle the quandary con-

fronting many corporations deciding whether to waive legal 

protections to cooperate with the government, which is the 

risk that by selectively waiving those protections and pro-

ducing protected material to the government, a corporation 

will be deemed to have waived its privileges and protections 

with regard to everyone else, including plaintiffs seeking the 

same information in private securities or derivative litigation 

against the company. A number of courts have held that a 

corporation’s selective production of privileged or work- 

product protected material to the government triggers a 

waiver in favor of third parties. 1� 

 

Efforts to amend the Federal Rules of Evidence to provide 

corporations involved in government investigations with selec-

tive waiver protection are in doubt. Proposed Federal Rule of 

Evidence 50�(c) would provide that a corporation’s disclo-

sure of privileged or work-product protected information to a  
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federal office or agency pursuant to the government’s regu-

latory, investigative, or law enforcement authority would not 

trigger a waiver of those protections in favor of nongovern-

mental individuals or entities. Objections to the proposed rule 

from plaintiffs and defense attorneys and the government 

appear likely to block its approval.1�

 

Responding to the growing criticisms of the DOJ’s practices 

under the Thompson Memo, the McNulty Memo, issued on 

December 1�, �006, less than a week after Senator Specter 

introduced his proposed Attorney-Client Privilege Protection 

Act, supersedes the Thompson Memo and the McCallum 

Memo.14 In his covering memorandum accompanying the 

McNulty Memo, Deputy Attorney General McNulty stated:

 

We have heard from responsible corporate officials 

recently about the challenges they face in discharging 

their duties to the corporation while responding in a 

meaningful way to a government investigation. Many 

of those associated with the corporate legal com-

munity have expressed concern that our practices 

may be discouraging full and candid communications 

between corporate employees and legal counsel.15

The McNulty Memo states that a corporation’s waiver of the 

attorney-client and work-product protections is not a prereq-

uisite to determining that the corporation has provided the 

government with sufficient cooperation, although it adds that 

a company’s disclosure of protected material may assist the 

government in expediting an investigation and in evaluating 

the accuracy and completeness of the company’s other vol-

untary disclosure. 

 

Under the McNulty Memo, prosecutors may request a waiver 

of privileged or protected material only if there is a “legitimate 

need” for it. Factors in determining whether a legitimate need 

exists include: (i) the likelihood and degree to which the privi-

leged information will benefit the government’s investigation; 

(ii) whether there are alternative means to obtain the same 

information; (iii) the completeness of the voluntary disclosure 

already provided; and (iv) the collateral consequences to a 

corporation from waiver. 

If a legitimate need exists, prosecutors are instructed under 

the McNulty Memo to first seek factual information, which may 

or may not be privileged; this is referred to as “Category I” 

material. Category I material includes such documents as 

witness statements, “purely factual interview memoranda,” 

and organizational charts and chronologies created by coun-

sel. Prior to requesting a corporation to waive privileges or 

protections for Category I information, prosecutors must first 

obtain written authorization from their United States Attorney, 

who must then provide a copy of the request to, and con-

fer with, the Assistant Attorney General for the DOJ’s Criminal 

Division before the request is granted or denied. A corpora-

tion’s response to the government’s request for Category I 

material may be considered in determining whether a corpo-

ration has cooperated in the government’s investigation.

 

Only if Category I information, to the extent required, still 

leaves the government with an incomplete investigation are 

prosecutors authorized to seek what the McNulty Memo 

refers to as “Category II” material, which includes notes, 

memoranda, or other documentation reflecting the advice, 

impressions, and conclusions of a corporation’s attorneys. 

The McNulty Memo cautions that Category II information 

may be sought only in “rare circumstances.” A request for 

Category II information first requires that the appropriate 

United States Attorney obtain written authorization from the 

Deputy Attorney General. The McNulty Memo states that 

the DoJ’s December 2006 mcnulty memo  

was a response to criticism of the DoJ’s  

conduct in implementing the thompson 

memo. the criticism emanated from all 

corners of the legal profession.
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a prosecutor must not consider a corporation’s decision 

to decline to provide a waiver of Category II information in 

determining whether to bring criminal charges against the 

corporation. It does provide, however, that prosecutors may 

always favorably consider a corporation’s agreement to waive 

privileges in assessing cooperation, and that prosecutors 

need not obtain the authorization of their supervisors if a cor-

poration voluntarily offers privileged or protected material 

without a waiver request.

 

Addressing the criticism of the DOJ’s scrutiny of corporations 

advancing attorneys’ fees to employees, the McNulty Memo 

states that prosecutors should not generally take that into 

consideration, regardless of whether an employee is under 

investigation or indictment, especially since many corpora-

tions contractually agree, pursuant to state indemnification 

statutes, to advance attorneys’ fees to officers and employ-

ees through provisions in their corporate charters, bylaws, or 

employment agreements. It provides that in “extremely rare 

cases,” prosecutors may, with the approval of the Deputy 

Attorney General, consider a corporation’s payment of attor-

neys’ fees for officers or employees when the totality of the 

circumstances indicates such payments were intended to 

impede the government’s investigation.

In recent remarks, Deputy Attorney General McNulty said that 

Senator Specter’s proposed Attorney-Client Privilege Protection 

Act was unnecessary. He pointed to DOJ statistics indicating 

that since the DOJ issued the McNulty Memo in December 

�006, his office had not received a single request for Category 

II privileged information and had received only five requests to 

approve waiver of Category I factual information.16

remaining ConCerns

Deciding whether a corporation should waive its protections 

from disclosure and cooperate with the DOJ or a government 

law enforcement agency is necessarily a fact-specific analy-

sis. There will be instances where cooperation to the extent 

of producing protected material should help avoid or reduce 

potential charges or claims by further demonstrating that 

a corporation is a good corporate citizen and has followed 

through on its promise to cooperate. In other situations, an 

investigation may involve a government regulator with which 

a corporation interacts frequently in its industry and will con-

tinue to do so for the foreseeable future. In some cases, the 

risk of a selective waiver in the government’s favor will be 

minimized because the company will have resolved related 

private securities or other litigation against it or because the 

statute of limitations on such litigation will have run.  

 

For corporations enmeshed in DOJ investigations, it remains 

far from clear that the McNulty Memo reduced the pressure 

to evidence cooperation by providing protected material or 

by refusing to pay an employee’s attorneys’ fees. Part of the 

problem stems from the vagueness of some of the McNulty 

Memo’s standards and procedures. For instance, what con-

stitutes a “legitimate need” by a prosecutor for protected 

information is still unclear, and the fact that the “complete-

ness of the voluntary disclosure already provided” is listed 

as one of the criteria for determining when a legitimate need 

exists will be interpreted by some corporations to mean that 

if protected material is not voluntarily produced to the pros-

ecutor, which the prosecutor is entitled to accept and credit 

on the cooperation ledger without approval, a waiver may be 

sought. What differentiates Category I material from Category 

II material is also far from clear. It is easy to imagine how the 

“key documents,” witness statements, and attorney charts 

or chronologies labeled “Category I material” could readily 

reveal corporate counsel’s thought process, conclusions, and 

impressions—that is, information falling in Category II.   

Further, the fact that the McNulty Memo states that disclo-

sure of protected information may “permit the government 

to expedite its investigation” and “may be critical in enabling 

the government to evaluate the accuracy and completeness 

of the company’s voluntary disclosure,” while indicating that 

the government may still consider it in measuring a corpo-

ration’s cooperation, has raised a concern among some cor-

porate defense attorneys that all the McNulty Memo will do 

is convert the prior Thompson Memo waiver request practice 

into a subtle “don’t ask, don’t tell” policy or “unspoken wink 

and nod” process where an aggressive prosecutor makes it 

abundantly clear without asking that sufficient cooperation 

will entail a voluntary privilege waiver.17

 

The same subtle pressure may be brought to bear under the 

McNulty Memo on the subject of a corporation’s payment of an 

officer’s or employee’s attorneys’ fees. It provides that although 
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prosecutors generally should not take such payments into 

account, they are still free to ask questions about the subject.

CooPeration statements By FinanCiaL reguLators

The SEC, CFTC, and NYSE have each issued their own 

statements regarding cooperation in agency and stock 

exchange investigations.18 The CFTC recently amended its 

�004 Enforcement Advisory on Cooperation specifically to 

clarify that the considerations in that advisory are designed 

to encourage cooperation among individuals or entities 

involved in CFTC enforcement investigations “without eroding 

the protections of the attorney-client or work product privi-

leges.”19 Pressure is now being put on the SEC to make simi-

lar changes to its principles governing cooperation.

 

The SEC’s statement on cooperation, known as the “Seaboard 

Report,” lists 1� factors the SEC will consider in determining 

the amount of credit to be given for “self-policing, self-report-

ing, remediation and cooperation—from the extraordinary 

step of taking no enforcement action to bringing reduced 

charges, seeking lighter sanctions, or including mitigating 

language in documents [the SEC] use[s] to announce and 

resolve enforcement actions.”�0 In January �006, the SEC 

reiterated the importance with which it regards cooperation 

in its investigations by including the extent of a corporation’s 

cooperation, including the degree to which it self-reported an 

offense or otherwise cooperated with the investigation and 

remediation of the offense, in a statement discussing the fac-

tors it will consider in determining whether to seek a financial 

penalty against a corporation.�1 (For a related article on the 

SEC’s penalties statement, see page �4 of this publication.)

 

With language that evokes the Thompson Memo, the 11th fac-

tor in the SEC’s Seaboard Report examines whether a com-

pany promptly provided the SEC Staff (“Staff”) with the results 

of an internal investigation and the company’s response, 

including “a thorough and probing written report detail-

ing the findings of its review.”�� It further reviews whether a 

company voluntarily disclosed information the Staff did not 

request, asked its employees to cooperate with the Staff, and 

made “all reasonable efforts” to obtain such cooperation. In 

a footnote, the SEC stated that in certain cases, a company 

may choose to waive its attorney-client privilege and work- 

product protections to provide information to the Staff. ��

In a recent speech, SEC Commissioner Paul S. Atkins noted 

that although the Seaboard Report did not include waiver as 

a factor to be considered in evaluating cooperation, the prac-

tice of corporate waivers “creeps in” through that footnote. 

He stated that “[i]n the six years since Seaboard was issued, 

this footnote has become the backdoor through which credit 

has been afforded for waiver,” and he recommended that the 

SEC consider the McNulty Memo approach by requiring all 

formal Staff waiver requests to be reviewed at the “highest 

levels” at the SEC and to be subject to specific policies and 

procedures. �4 In a letter sent four days before Commissioner 

Atkins’ speech, ABA President Karen J. Mathis asked SEC 

Chairman Christopher Cox to amend the Seaboard Report 

to end the Staff’s practice of requiring companies to waive 

privileges or protections to receive Staff credit for coopera-

tion. Her letter contained an edited version of the Seaboard 

Report with the ABA’s desired changes. �5 

ConCLusion

The widespread criticisms of the DOJ’s practices regarding 

corporate cooperation preceding the McNulty Memo and 

certain statements in the memorandum may in some cases 

provide additional ammunition to corporations that choose 

to preserve their privileges and protections. The coopera-

tion credit that remains, however, for voluntary production of 

protected material leaves corporations with cause for con-

cern that the McNulty Memo’s changes may be form over 

substance in the day-to-day interactions their attorneys have 

with line-level prosecutors, given the immense pressure on 

corporations to evidence sufficient cooperation with the gov-

ernment. Until the SEC makes changes in the language of its 

Seaboard Report like those the ABA has recently proposed, 

corporate counsel involved in SEC investigations should 

expect to continue to confront the merits of waiving their cli-

ents’ privileges and protections, as well as questions regard-

ing advancement of attorneys’ fees for corporate personnel, 

in struggling to garner sufficient cooperation points with the 

SEC Staff. n
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legislat ive history that describes the discretion the 

Commission has and the way that Congress intended that 

we utilize that discretion[.]” (An audio recording of the SEC’s 

press conference is available at http://www.connectlive.com/

events/secnews/.)

Hoping to achieve “clarity, consistency, and predictability” 

in the way in which the SEC’s corporate-penalty authority 

is used, the SEC listed the considerations it will examine in 

determining when a corporate penalty is justified, noting that 

each of the factors was reflected in the statute and its legis-

lative history. It stated that the appropriateness of a penalty 

against a corporation in a particular case would turn primarily 

on two factors: the presence or absence of a direct benefit to 

the corporation as a result of the violation, and the degree to 

which any shareholders harmed by the corporation’s violation 

would benefit or suffer further harm from a penalty.

In addition to the two principal considerations, the SEC listed 

additional factors it will consider in determining whether a 

corporate penalty is justified, including the need for deter-

rence; the extent of injury to innocent parties; whether partic-

ipation in the violation was widespread at the corporation; the 

degree of intent of the individuals involved; the degree of dif-

ficulty in detecting the particular violation at issue; the extent 

to which the corporation undertook remedial steps; and the 

corporation’s cooperation with the SEC and, if applicable, 

other law enforcement agencies. The SEC did not indicate in 

the Statement that each of its secondary considerations will 

be applicable in each case. As courts have done with other 

multifactor tests applied to SEC requests for particular rem-

edies or relief, which other factors beyond the two primary 

ones should be applied will depend on the specific facts and 

circumstances, as the SEC’s penalty analysis requires.

In his press-conference remarks, SEC Chairman Cox said that 

the Statement’s penalty guidelines will “inform . . . [the SEC’s] 

future actions” regarding when it seeks corporate penalties. 

Acknowledging the concerns of Commissioners Glassman 

and Atkins, Cox said that it was “important not to compound 

the harm already caused to investors.” Cox added that he 
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