
D
isqualification of an arbitrator for 
bias or other impropriety may have 
profound effects on the conduct of 
an arbitration proceeding. If dis-

qualification occurs before arbitration hearings 
commence, the process may be disrupted and 
delayed. If, on the other hand, disqualification 
does not occur until after the tribunal renders an 
award, the entire dispute resolution effort may be 
wasted (if the arbitrator is, in fact, disqualified, 
and the award must be vacated). 

These two divergent approaches to arbitrator 
disqualification are embodied in the federal and 
New York state case law on arbitration. The 
divergence in these authorities illustrates the 
diversity in application of arbitral procedure, 
made possible by the existence of separate federal 
and state arbitration procedural rules.

The Federal Approach
In general, under the Federal Arbitration Act 

(FAA), review of the conduct of arbitration pro-
ceedings is an after-the-fact matter, akin to an 
appeal (but with a much more relaxed standard 
of review). After an arbitral tribunal renders an 
award, a party aggrieved may seek vacatur of the 
award, on one or more enumerated grounds.1 
Although the FAA permits pre-award applica-
tions to the courts for relief, such applications 
are generally confined, under the terms of the 
statute, to petitions “for an order directing that 
[] arbitration proceed in the manner provided for 
in [the parties’] agreement[,]” and “application[s] 
[by] either party to…the court [to] designate and 
appoint an arbitrator or arbitrators[.]”2

The limited availability of pre-award relief 
under the FAA is consistent with one of the 

main goals of arbitration, “to expedite the dis-
position of commercial disputes without the 
restrictive conditions characteristic of judicial 
proceedings.”3 As such, federal arbitration law 
has developed to promote “a minimum of judicial 
interference” in the arbitral process.4 Federal 
courts have recognized that applications to dis-
qualify an arbitrator before an award is rendered 
may create undue judicial interference, which 
“would tend to defeat the very purpose” of such 
arbitration agreements.5 To prevent interrup-
tion of the arbitral process, federal courts have 
“consistently held that courts do not have the 
power under the FAA to disqualify an arbitrator 
while proceedings are pending.”6 The courts have 
indicated that “questions of bias typically are for 
the arbitrator in the first instance,”7 while the 
court’s “power to deal with bias is limited to set-
ting aside the award after it has been rendered.”8 
This approach comports with the fact that the 
rules for many arbitration-sponsoring institutions 
permit applications to the sponsoring organiza-
tion for disqualification of an arbitrator.9

The after-the-fact federal approach to review 
of disqualification decisions combines with a rela-
tively stringent standard for determining whether 
an arbitrator should be disqualified. The FAA 
permits vacatur of an award, where procured 
by “corruption, fraud, or undue means.”10 Fed-
eral courts have interpreted the “undue means” 
language of the FAA as requiring some type of 
“bad faith behavior” by the winning party; the 
term “connotes behavior that is immoral if not 
illegal.”11 Separately, the FAA permits vacatur 
“where there was evident partiality or corrup-

tion in the arbitrators[.]”12 Again, the standard 
is quite high. The party seeking vacatur must 
show more than an “appearance” of bias; “[t]he 
alleged partiality must be direct, definite, and 
capable of demonstration, and the party asserting 
evident partiality must establish specific facts 
that indicate improper motives on the part of 
the arbitrator.”13

The New York Approach
Despite the consistent after-the-fact approach 

of the federal courts applying the FAA, New 
York state courts applying the state arbitration 
law have taken a different view, following the 
lead of the New York Court of Appeals in Astoria 
Medical Group v. Health Ins. Plan.14 

In Astoria Medical, the court answered the 
“inten[s]ely practical question” of whether “one 
party to a typical tripartite arbitration agree-
ment [can] have the court intervene, before an 
award has been made, and disqualify the arbitra-
tor designated by the other party because of his 
asserted personal interest and partiality.” The 
claimants objected to the arbitrator designated 
by the respondent, alleging that he was one of 
the incorporators of the respondent, and its past 
president, and was, at the time of the arbitration, 
a member of its board of directors and one of its 
paid consultants. Claimants moved for an order 
(1) disqualifying the arbitrator on the ground 
of “personal interest, bias and partiality” arising 
out of his relationship with the respondent and 
(2) requiring the respondent to designate an 
“impartial arbitrator.”15

The New York High Court was “persuaded 
that, in an appropriate case, the courts have inher-
ent power to disqualify an arbitrator before an 
award has been rendered.”16 The court explained 
that arbitration is a creature of contract and that 
the court was simply “called upon to interpret 
the contract in order to resolve a question as to 
who may sit on the arbitral tribunal.” The court 
examined the contract to determine whether the 
respondent’s appointed arbitrator satisfied the 
terms of the agreement—despite any partiality. 
The court also reviewed New York case law and 
public policy, and determined that “an arbitra-
tor may not be disqualified solely because of a 
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relationship to his nominator or to the subject 
matter to the controversy,” however, he may 
not be “deaf to the testimony or blind to the 
evidence presented. Partisan he may be, but not 
dishonest.”17 The Astoria Medical court explained 
that to disqualify a party-appointed arbitrator, 
the claim “must be based on something overt, 
some misconduct on the part of an arbitrator, 
and not simply on his interest in the subject 
matter of the controversy or his relationship to 
the party who selected him.”

Since the decision in Astoria Medical, New 
York courts have taken the view that “[t]he law 
is well-settled that ‘in an appropriate case, the 
courts have inherent power to disqualify an 
arbitrator before an award has been rendered’” 
where “there exists a real possibility that injus-
tice will result.”18 New York courts have justi-
fied interruption of an arbitration proceeding 
to “consider an application of a party challeng-
ing the misconduct or bias of the arbitrator,” 
because “basic, fundamental principles of justice 
require complete impartiality on the part of the 
arbitrator and mandate that the proceedings be 
conducted without any appearance of impropri-
ety.”19 New York courts often cite the decision 
in Rabinowitz v. Olewski, that “[t]he proper stan-
dard of review for the disqualification of arbitra-
tors is whether the arbitration process is free of 
the appearance of bias.”20 Such bias, however, 
“must be clearly apparent based upon established 
facts, not merely supported by unproved and  
disputed assertions.”21 

For example, New York courts have held that 
allegations that an arbitrator’s prior rulings are 
generally insufficient to establish the appearance 
of bias.22 likewise, where an arbitrator issues a 
“warning” as to how she “would likely rule on 
the issue, given her understanding of the facts 
prior to the written submissions…[such warning] 
does not amount to a showing of bias, or even 
the appearance of bias.”23 

By contrast, in Rabinowitz, after the claimant 
submitted his claim against respondent to the 
Diamond Dealers Club Inc. (DDC), for arbitra-
tion, but before arbitration commenced, a “dis-
paraging letter” concerning claimant surfaced 
in the DDC. The letter, written in Hebrew, 
linked the claimant to the Palestine liberation 
organization and accused him of committing 
various criminal acts in the united States and 
in the state of Israel. The letter was circulated 
among the membership of the DDC, a predomi-
nantly Jewish organization, including those who 
might serve as arbitrators. The court held that 
“the devastating impact of this letter to a pre-
dominantly Jewish organization [could] not be 
overemphasized. Plaintiffs should not be required 
to arbitrate their claims in such a charged atmo-
sphere.”24 Similarly, in Uniformed Firefighters 
Assoc., Local 287 v. City of Long Beach, the 
court upheld a pre-award order disqualifying 
the arbitrator where “the petitioner’s attor-
ney and the appointed arbitrator were former 
law partners whose relationship disintegrated 

and culminated in a lengthy and acrimonious  
judicial dissolution.”25 

Potential Pre-Emption Issue
Part of the reason for the divergent federal 

and New York State approaches to arbitrator 
disqualification is that while the FAA requires 
enforcement of arbitration agreements within 
its scope, the FAA does not pre-empt varying 
procedures in state arbitration laws or command 
any specific form of state procedure code, for 
purposes of enforcing arbitration agreements.26 
As the u.S. Supreme Court has pointed out, 
“[t]here is no federal policy favoring arbitration 
under a certain set of procedural rules; the fed-
eral policy is simply to ensure the enforceability, 
according to their terms, of private agreements 
to arbitrate.”27 

Thus, for example, state law defenses to 
the enforcement of contracts, so long as they 
are “generally applicable” to all contracts, may 
be applied without contravening the FAA.28 
Similarly, although premature consideration of 
arbitrator disqualification motions (under the 
New York approach) “can be highly disruptive 
to the expeditious arbitration process fostered 
by the FAA,”29 the FAA itself does not man-
date that state arbitration code drafters (or state 
courts) must adopt procedures that are identi-
cal to those in the federal courts. Thus, to the 
extent that parties choose New York law as the 
governing law in their arbitration agreements, 
pre-award motions to disqualify are probably not 
subject to pre-emption, even if, arguably, such 
motions may interfere with expedited resolution 
of claims so often characterized as integral to  
the arbitration process.
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