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One issue that consistently crops up when terminating an employee is whether the 

employer can—or should—release an employee from his work duties during the 

termination notice period (or, as they say in england, put the employee on “garden 

leave”).  Often employees in Germany have a three-month, six-month, or even 

longer termination notice period before a termination is effective.  the essence of 

a release is that the employee continues to earn his salary and benefits during this 

termination notice period but is not to appear for work during this time; i.e., he has 

been “released.”  the employer may want to release the employee for any number 

of reasons—anything from assuming that a terminated employee is less than moti-

vated to fear of sabotage.

■	 EmployEr	may	SEt	off	Vacation	DayS	During	thE	rElEaSE	pErioD

in a case decided by the Federal Labor Court, certain employees had received 

identically worded notices of termination.  in these notices, the employer added a 

statement that the employer was releasing the employees from their work duties 

during the termination notice period and that they were to use their remaining vaca-

tion days during the release period.  the employer also noted that it reserved the 

right to set off from the employees’ salaries any compensation they might earn from 

other sources during the termination notice period.  the terminated employees 
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decided to work for a competitor during the termination 

notice period and, despite having received the employer’s 

notice, demanded that the employer pay their full salaries 

during the termination notice period.

as can be imagined, an employer will generally seek to set off 

an employee’s unused vacation days or other planned days off 

during the release period so that the employer is not required 

to pay additional compensation for the employee’s vacation 

days or days off.  in the instant case, the Federal Labor Court 

confirmed that the employer could unilaterally set off the 

employees’ unused vacation days from the release period so 

as to avoid having to pay such additional compensation.

■	 conSEquEncES	of	rElEaSE	anD	SEt-off

By releasing the employee from his work duties unilaterally, 

the employer is irrevocably rejecting the employee’s ser-

vices that would otherwise be due.  as a consequence, 

the employer is what is referred to under German law as 

“in default of accepting the performance of services.”  if 

the employer is in such default, one particular legal conse-

quence is that the employer may set off other compensa-

tion earned during the release period.

if an employer irrevocably releases an employee and sets 

off the employee’s other earnings from the salary earned 

during the release period, the Federal Labor Court inter-

prets this to mean that the employer has also waived the 

contractual noncompete clause that would otherwise bind 

the employee.  Why is this the case?

since the employer must reasonably assume that the for-

mer employee can best earn a salary by using his skills 

and know-how within the same field as the employer, that 

employer has implicitly approved of the employee working 

for a competitor by stating that the employer will set off any 

other compensation earned by the employee during the 

release period.  the employer cannot have it both ways, 

i.e., argue that the employee may not work for a competi-

tor, but in the alternative, if the employee does work for a 

competitor, set off any earnings therefrom.  in essence, the 

employee can only reasonably conclude that the employer 

has waived the noncompete clause and approved of the 

employee working for a competitor.

■	 makE	SurE	a	noncompEtE	clauSE	iS	

EnforcEablE

if an employer wishes to ensure that a noncompete clause 

is enforceable, the employer should not insert a clause 

in the notification of termination that any compensation 

earned by the employee from other sources during the ter-

mination notice period is subject to set-off.  By way of war-

ning, the employer should not merely ignore the possibility 

of a set-off when releasing an employee, as a court will 

then invariably hold that the noncompete clause is invalid.  

Only if the employer expressly excludes the possibility of a 

set-off will the employee be required to observe the non-

compete clause (and, of course, simultaneously continue 

to receive his full salary during the release period).

if an employer irrevocably releases an employee 

and sets off the employee’s other earnings from 

the salary earned during the release period, the 

Federal Labor Court interprets this to mean that 

the employer has also waived the contractual 

noncompete clause that would otherwise bind the 

employee.  Why is this the case?
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though not as bad as Haiti—a country that is consistently 

ranked as one of the most corrupt nations in the world—

Germany has recently garnered its share of attention with 

respect to corruption.

the most recent case of corruption grabbing the head-

lines in Germany involves siemens; it is alleged that 

various siemens employees were bribing foreign govern-

ment officials.  this has been a public relations disaster for 

siemens.  Not only has it led to criminal prosecution, but 

because siemens is listed on a u.s. stock exchange—the 

NYse—this allegation of corruption has also drawn the 

interest of the seC.

■	 anti-corruption	lawS	in	thE	unitED	StatES	anD	

gErmany

the united states was one of the first countries to crimi-

nalize the bribery of foreign government officials, enacting 

the Foreign Corrupt Practices act (“FCPa”) in 1977.  (in the 

united states, as in most other countries, it was already a 

criminal offense to bribe domestic public officials.)  at that 

time, many companies in the rest of the world accepted the 

bribery of foreign government officials as a necessary evil, 

or sometimes just as a standard way of doing business; in 

fact, many countries—including Germany—permitted com-

panies to write such bribes off as business expenses.  this 

caused many u.s. companies to see themselves at a com-

petitive disadvantage against those who lived by the poetic 

German motto of “Wer nicht schmiert, verliert” (“those who 

don’t bribe, lose”).

twenty years after the united states enacted the FCPa, the 

Organization for economic Cooperation and Development 

(“OeCD”) signed the Convention on Combating Bribery of 

Foreign Public Officials in international Business transactions.  

since then, all 30 OeCD member states, plus six nonmem-

ber states, enacted implementing legislation making the 

Convention part of their national law.  Germany’s implemen-

ting statute was the act on Combating Bribery of Foreign 

Public Officials in international Business transactions.

Dr.	marijon	kaySSEr

Marijon Kaysser’s practice focuses on white-collar crime.  She regularly 

advises corporations that are the subject of a criminal or administrative 

investigation or that are the victims of white-collar crime.  Her practice 
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obligations, insider-trading cases, and corruption and bribery matters.  
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employee training programs on corruption and white-collar crime.  She is a member of the Board 

of the German Criminal Defense Lawyers Association and is also routinely asked to comment on 
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speaks English fluently.
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■	 what	Do	thESE	StatutES	prohibit?

the basic tenet of both the FCPa and Germany’s act on 

Combating Bribery in international Business transactions 

is that it is illegal to bribe foreign officials to “obtain or 

retain business.”  though beyond the scope of this article, 

Germany’s Penal Code also prohibits bribery in the private 

sector, both domestically and in the international arena.  u.s. 

courts have held that payments that indirectly cause a com-

pany to obtain or retain business (e.g., payments to foreign 

officials to reduce customs or sales taxes) also may consti-

tute violations of the FCPa.  under the FCPa, corporations 

may be held vicariously liable for the actions of their sales 

representatives, consultants, or other third parties.  Parent 

corporations may also be held liable for the actions of their 

foreign subsidiaries if the parent authorizes or directs the 

subsidiary to make criminal payments.  though simple 

negligence will not suffice, parent corporations may not turn 

a blind eye to the actions of their foreign subsidiaries.

the FCPa goes one step further than Germany’s anti-

corruption statute by also requiring listed companies to 

prepare and maintain books and records that properly 

reflect the company’s transactions.  as should be expected, 

this applies also to foreign subsidiaries of listed companies; 

if the listed company owns 50 percent or less of the shares 

of the foreign subsidiary, it must “in good faith . . . to the 

extent reasonable” cause the affiliate to maintain its books 

and records in accordance with the accounting and record-

keeping provisions.

it is not necessarily correct, however, to state that the FCPa 

is stricter than Germany’s law prohibiting the bribery of 

foreign government officials.  in fact, some of Germany’s 

provisions are more encompassing than the FCPa’s.  For 

example, Germany’s law not only prohibits the bribery of 

government officials but also may govern the acceptance of 

such bribes by foreign officials within the european union.  

the FCPa does not apply to the acceptance of bribes.  

also, the FCPa permits “facilitating payments” (e.g., pay-

ments to government officials to speed up routine govern-

mental actions).  German law does not make an exception 

for such payments.

■	 rEcEnt	caSES

the siemens corruption affair is of such vast interest 

because it involves simultaneous investigations by the u.s. 

Department of Justice and the seC for possible violations 

of the FCPa and by German criminal prosecutors for viola-

tions of German law.  it is alleged that siemens employees 

bribed public officials in various countries to be awarded 

contracts, such as for infrastructure projects in Greece in 

connection with the 2004 Olympics.

Late last year, statoil asa, a NYse-listed Norwegian oil com-

pany, entered into a plea agreement after stipulating that it 

had paid us$5.2 million to an offshore intermediary com-

pany that had ties to the iranian Minister of Oil.  the pur-

pose of these payments was to help statoil obtain oil and 

gas contracts in iran.  statoil was fined us$21 million in the 

aggregate by Norwegian authorities, the u.s. Department of 

Justice, and the seC.

in 2004, Ge electronics announced that it intended to 

acquire inVision technologies, a u.s. manufacturer of air-

port bomb-detection equipment.  During the due-diligence 

phase, Ge concluded that inVision might have been vio-

lating the FCPa by making certain payments to its asian 

sales representatives and distributors.  it was subsequently 

concluded that the payments were used to obtain sales 

orders from governmental authorities in asia.  the seC 

fined inVision more than us$600,000 because it had failed 

to have proper internal controls in place to ensure that its 

agents and distributors were acting in accordance with 

anti-corruption laws.

■	 intErnal	corporatE	controlS

employers need to ensure that employees are aware that 

management will not tolerate the violation of anti-corruption 

laws.  What can employers do—or better yet, what must 

employers do—to ensure that this message is clear to 

employees, whether domestic or foreign?

•	 training—employers must ensure that employees 

who are in contact with customers, suppliers, indivi-

duals of the company’s sales staff, and government 

authorities are aware of the anti-corruption laws and 

the consequences of violating these laws.
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•	 red Flags—ensure that employees are aware of 

the “red flags”—e.g., unusually high commission 

payments to sales representatives or distribu-

tors, lack of transparency in invoices or expense 

records, doing business with a party that has been 

“recommended” by a public official or whose pri-

mary “service” is to have relationships with govern-

ment officials.

•	 ethics Code of Conduct—employers should pre-

pare an ethics code of conduct that clearly sets 

forth the company’s policies and procedures when 

doing business in foreign countries.

•	 Compliance Officer—any company regularly doing 

business in foreign countries should appoint a com-

pliance officer.

•	 employees Must Be on Notice—if employees 

detect or think there is a violation, make sure that 

(i) the employees are aware that it is in their inte-

rests and the company’s to report the incident, 

and (ii) the employees are aware of the proper 

reporting channels.

•	 ignorance is No Defense—ensure that employees 

are aware that they are required to ask the proper 

questions and to conduct the proper due diligence 

before doing business in foreign countries.  if the 

answer from their foreign counterpart is “You don’t 

want to know,” then this means potential trouble.
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if the employee elects option (i), the result should be clear.  

if the employee opts for (ii), i.e., rejects the employment 

under different conditions, then the employer will be able to 

issue a notice of termination to terminate the employment 

relationship.  the upside to the employee is that at least 

the employee had the right to decide not to work under the 

revised conditions of employment before being terminated.

Option (iii) may not be as clear.  if an employee elects to 

accept the revised employment with the reservation that he 

will accept the different conditions of employment only if 

a labor court determines that such employment is socially 

justifiable, the employee will be required to work under the 

revised conditions of employment until the court reaches a 

decision.

■	 a	cumbErSomE	procESS	if	SEVEral	EmployEES	

arE	inVolVED

if only one employee is concerned, the procedure is rela-

tively straightforward.  unfortunately, the same cannot 

be said if several employees are involved, because the 

employer will not be able to offer the different conditions 

of employment to more than one employee simultaneously 

(assuming only one position is available) because the 

employer will not know for some time how the employee 

will respond.  Fortunately, a recent decision by the Federal 

Labor Court will facilitate matters a bit for employers.  

according to this new decision, an employee has only three 

weeks to decide on one of the above options.

■	 thrEE-wEEk	DEaDlinE

in the case before the court, the employer had issued a 

notice of employment under different conditions and asked 

the employee to reply “promptly” as to whether he would 

accept the new conditions of employment.  (in this case, 

the employer sought to reduce the employee’s allowance 

for commuting to and from work.)  the employee took three 

months to finally decide to accept the travel-allowance 

reduction.  the employer argued that this was too late, 
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an employer asks an employee to work under different 

conditions of employment, e.g., to assume additional duties, 

take a pay cut, relocate, etc.  to introduce such different 

conditions of employment is often not as easy as it may 

seem, as the employer is required to observe a certain pro-

cedure when implementing such a request.  the employee, 

in order to protect his rights, must also adhere to certain 

requirements when confronted with such a situation.

■	 not	a	DirEct	path	to	tErmination

German employment law requires an employer to first 

check whether an employee can be employed elsewhere 

within the company—even under different conditions of 

employment—before terminating an employee for opera-

tional reasons (i.e., reasons unrelated to the employee’s 

conduct or for cause).  if such a position is available, the 

employer must offer such employment under different 

conditions to the employee.  Failure to do so will invalidate 

the termination.

if an employer offers employment under different conditions 

(as should be guessed, this invariably means under condi-

tions less favorable to the employee), the employee has 

three options available: (i) accept the offer to work under 

the proposed different conditions, (ii) reject the offer, or (iii) 

accept such employment under the proviso that a labor 

court reviews whether the employment under different con-

ditions is “socially justifiable.”
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meaning the employee had been deemed to have rejec-

ted the offer, and as a result, the employment relationship 

would end upon the expiration of the termination notice 

period.  the employee sued, arguing that the employ-

ment relationship had not been terminated; the revised 

conditions of employment were acceptable.

German law sets forth that if an employee decides to accept 

employment under different conditions with the reservation 

that it is subject to a court’s review, the employee must 

notify the employer of his decision within three weeks of 

receiving the employer’s notification.  in its February 1, 2007, 

decision, the Federal Labor Court applied this statutory 

requirement by analogy also to those instances in which an 

employee wishes to accept the revised employment without 

any reservations.

German law sets forth that if an 

employee decides to accept employ-

ment under different conditions with 

the reservation that it is subject to 

a court’s review, the employee must 

notify the employer of his decision 

within three weeks of receiving the 

employer’s notification.

the Federal Labor Court did not stop there: it stated that 

an employer must always give an employee at least three 

weeks to make a decision when given a request to work 

under different conditions.  Failure to grant the employee at 

least three weeks will not cause the employer’s notification 

to be invalid; however, the court will take it upon itself to 

grant the employee three weeks to decide.

Practically speaking, the three-week period will also apply 

indirectly to an employee’s decision to reject the offer of 

employment under different conditions if the employee 

seeks to challenge the termination in court, as German 

statutory law sets forth that an employee has only three 

weeks to challenge a termination.
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One issue that often requires significant advance planning 

when completing an acquisition in Germany, or for that 

matter, within the european union, is the issue of “transfer 

of undertakings,” i.e., the concept that employees are auto-

matically transferred to the buyer upon the completion of 

an asset deal.  a recent Federal Labor Court decision pro-

vided further guidance on this ever-evolving legal concept 

when it reviewed the extent to which the administrative 

department of an engineering company constituted a sepa-

rate “undertaking” (division or department) and whether the 

employees of that department were automatically trans-

ferred to the buyer upon the acquisition of certain of the 

target company’s operations.

■	 waS	thE	aDminiStration	DEpartmEnt	a	SEparatE	

unDErtaking?

the plaintiff was an administrative executive of a company 

that belonged to a group of 12 companies.  His department, 

comprising 16 employees, was responsible for administra-

tive matters such as purchasing, accounting, payroll, and 

general administrative matters.  this department served 

the entire group of companies rather than only the target 

company’s operations.  the employees of this department 

were not assigned specific tasks, but instead, each was 

responsible for various assignments.  the plaintiff essen-

tially headed this department.

the defendant company acquired various engineering 

units by way of an asset deal from one of the companies.  

the plaintiff’s employer subsequently filed for bankruptcy, 

prompting the plaintiff to argue that his employment rela-

tionship had actually automatically transferred to the 

(solvent) buyer of the various engineering units.

the Federal Labor Court disagreed with the plaintiff’s asser-

tion because, although the administrative department—part 

of the corporate legal entity that the buyer had acquired—

constituted a separate undertaking, it was not an essential 

part of the undertaking that the defendant had acquired.

■	 what	Exactly	iS	an	“unDErtaking”?

since it depends greatly on the facts at hand, it is tough to 

come up with a precise definition for “undertaking.”  suffice 

it to say, an undertaking is a separate commercial unit or 

business unit—it may be either an entire company or only 

part of a company.  Whether a particular undertaking (and 

the employees of that undertaking) may unintentionally 

be included as part of an acquisition depends on which 

assets the buyer is acquiring and to what extent employees 

are “tied” to those assets.  this requires an analysis of the 

target’s organizational structure, as well as to what extent 

the buyer will continue to operate the target’s business in 

terms of having the same customers, suppliers, and key 

personnel and to what extent, if any, there was an interrup-

tion in business activities between the sale of the assets 

and the buyer’s use of such assets to operate the business.

Whether a particular undertaking (and 

the employees of that undertaking) may 

unintentionally be included as part of 

an acquisition depends on which assets 

the buyer is acquiring and to what extent 

employees are “tied” to those assets.
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though it was a matter of dispute for some time, Germany’s 

Federal Labor Court has determined that employees who 

enter into a standardized employment agreement are entitled 

to the same general level of protection as consumers who 

are subject to general terms and conditions.

■	 arE	EmployEES	“conSumErS”?

the use of standardized agreements (such as general 

terms and conditions in the commercial world)—though 

widespread in Germany, just as in nearly every other corner 

of the world—is subject to heightened scrutiny in Germany, 

as any clause that is egregious, ambiguous, unexpec-

ted, atypical, etc., will be interpreted against the party that 

introduced the standardized agreement (in an employee/

employer relationship, it is invariably the employer that intro-

duces the standardized agreement).  the German legisla-

ture felt it was necessary to protect the “weaker” party; e.g., 

in a seller/consumer relationship, the consumer is typically 

the “weaker” party, while in an employee/employer relation-

ship, the employee is generally the “weaker” party.

■	 may	thE	EmployEr	rEVokE	cErtain	bEnEfitS?

recent case law has added some practical insight into 

whether, and to what extent, employers may reserve the 

right to revoke benefits of employees who entered into 

the employer’s standardized employment agreement.  in 

a watershed case, the Federal Labor Court reviewed the 

extent to which an employer may include in its standardized 

employment agreement a clause giving it the right to revise 

the terms for reimbursing employees for their commuting 

costs.  Based on this case, the following is now clear:

if the buyer is acquiring only part of a company, the parties 

should determine in advance to what extent, if any, that part 

of the company operated as a separate undertaking prior 

to the acquisition.  Only if an undertaking was a separate 

undertaking prior to the acquisition can the buyer “continue” 

to operate the undertaking; i.e., only then can there be 

a transfer of an undertaking.  if the buyer continues to 

operate the undertaking, the employees of that undertaking 

automatically transfer to the buyer, whether intentionally or 

unintentionally.

■	 thE	buyEr	DiD	not	acquirE	thE	othEr	EmployEES

the Federal Labor Court, in the above-referenced case, 

concluded that the administrative department did indeed 

constitute a separate undertaking, but that it was not part 

of the transaction at issue because it was not a distinct 

part of the operational engineering units that the buyer had 

acquired.  though the administrative department had its 

distinct responsibilities, i.e., the administration of the entire 

group of companies, it was not deemed to be tied only to 

those engineering units that the buyer had acquired.  as a 

result, the employees of the administrative department did 

not automatically transfer to the buyer.

the above case points out the importance of reviewing in 

advance the extent to which a buyer could unintentionally 

acquire employees who are not directly part of the trans-

action at issue.  such a review can—and should—be 

completed prior to beginning serious negotiations to ensure 

that each party is on the same wavelength.

if the buyer continues to operate 

the undertaking, the employees 

of that undertaking automatically 

transfer to the buyer, whether 

intentionally or unintentionally.
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■	 fEDEral	labor	court’S	StancE	towarDS	thE	

rEVocation	of	bEnEfitS

the Federal Labor Court has generally frowned upon 

clauses permitting an employer to revoke certain bene-

fits, as it holds the firm—and reasonable—belief that each 

party must adhere to the terms of an agreement as exe-

cuted.  applying the logic of the Federal Labor Court, the 

possibility of revoking certain benefits is actually an excep-

tion to statutory law.

section 307 of Germany’s Civil Code states that “stand-

ardized terms and conditions are unenforceable if they 

. . . unreasonably disadvantage” the other party.  For 

example, section 307 continues, such an “unreasonable 

disadvantage” may arise if a certain provision is “unclear 

or ambiguous.”  the next section of the Civil Code states 

with more particularity that a reservation to amend stan-

dardized terms and conditions is unenforceable unless the 

party amending the standardized terms and conditions also 

takes the other party’s interests into consideration.

though the Federal Labor Court recognized that an 

employer may revoke certain benefits for business rea-

sons—i.e., to ensure that the employer remains financially 

viable—the Federal Labor Court also held that such an 

employer must include the reason for the revocation within 

the standardized clause.  to quote the Federal Labor Court, 

the employee has a right to “know what is in store for him.”

• employers may include such reservation clauses as 

long as the revocation is reasonable, meaning any 

such clause must be well founded.  the revocation 

may not be arbitrary.  an example of a legitimate 

reason for a revocation is if the employer’s financial 

situation is in such a state that the employer needs 

to revoke particular benefits in order to remain 

financially stable.

• an employer may not shift the economic risk of 

operating a business to its employees, meaning the 

employer may not revoke the core aspects of the 

employment relationship.  Practically speaking, an 

employer may not revoke any part of an employee’s 

salary as set forth in a collective bargaining agree-

ment, nor may an employer make more than 25 per-

cent of an employee’s aggregate salary subject to 

reduction.

• One proviso to the above: if a payment from 

an employer is not direct compensation for an 

employee’s services, but instead is a reimburse-

ment for expenses that are normally borne by the 

employee, then the revocable part of the remunera-

tion may be increased to up to 30 percent—rather 

than only 25 percent—of the employee’s aggregate 

salary.  a typical example is the reimbursement for 

commuting costs.
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invalid, they would have at least included a specific clause 

permitting the employer to revoke an employee’s benefits if 

this was necessary to keep the company financially strong.  

applying this logic, the court upheld the employer’s right to 

revoke the reimbursement of commuting costs.

■	 arE	bEnEfitS	Voluntary	or	may	thEy	bE	

rEVokED?

taking all of the above into consideration, employers may 

question whether it makes more sense for them to include 

in their standardized employment agreements a clause that 

sets forth (i) that they are granting certain benefits only on 

a voluntary basis (and thus they do not need to be provided 

all the time), or (ii) that they may revoke certain benefits.  

to distinguish between these two alternatives may seem 

trivial to an employer.  From a legal perspective, however, 

there is a difference.  if a benefit is revocable, the employer 

already has a claim to that particular benefit.  Conversely, if 

the benefit is voluntary, the employer never had a claim to 

the benefit.

employers will often take a “better safe than sorry” 

approach by setting forth in their standardized agreements 

that the employer is granting certain benefits voluntarily 

and that the employer may revoke them.  the pertinent 

part of such a clause may read as follows: “this benefit is 

a voluntary benefit and the employer may revoke it at any 

time.”  a court may hold, however, that such a clause is 

self-contradictory.

since the employer has already granted a certain benefit 

if it merely reserves the right to revoke it, it is probably in 

the employer’s interest only to refer to a benefit (or certain 

compensation) as voluntary.  this argument is buttressed 

if the employer is unable—or unwilling—to give the 

employee a specific reason for revoking a particular bene-

fit.  though using a voluntary-benefit clause is not a pana-

cea, employers should seriously consider including such a 

clause—rather than reserving for themselves the right to 

revoke certain benefits—in their standardized employment 

agreements.

One could argue that the Federal Labor Court overstepped 

its bounds to the employer’s detriment, because an 

employee will know precisely what may be “in store for 

him” as long as the employment agreement sets forth that 

the employer may revoke certain benefits.  the only thing 

that the employee may not know is the basis on which the 

employer may revoke the benefits.  However, where does it 

state in the law that the employer must provide a reason for 

the revocation in order to be valid?

■	 nEw	or	olD	agrEEmEntS—a	Significant	

DiffErEncE

the Federal Labor Court also complicated matters a bit 

more—this time to the employer’s advantage—by also 

reviewing when exactly the parties had concluded the 

employment agreement.  Did they conclude it prior to the 

German legislature’s significant amendments to Germany’s 

Civil Code on January 1, 2002, or after this date?

in the case before the Federal Labor Court, the parties had 

concluded the employment agreement in 1999.  this led 

the Federal Labor Court to rule not only that the ineffective 

clause should be stricken, but also that there was an omis-

sion in the agreement.  it was the court’s responsibility to fill 

this omission with a provision that it believed reflected the 

parties’ intent.  the court held that if the parties had known 

that the clause reserving the right to revoke the benefits was 

since the employer has already 

granted a certain benefit if it merely 

reserves the right to revoke it, it is 

probably in the employer’s interest 

only to refer to a benefit (or certain 

compensation) as voluntary.
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Can an empLoyee CLaIm UneQUaL treatment 
Upon reCeIVInG a Lower pay raIse?
By Alexander Engel
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aengel@jonesday.com
++49 69 9726 3939

Germany’s Constitution sets forth that all persons must 

be treated equally.  this principle of equal treatment 

also applies indirectly to private claims.  Does this mean, 

however, that an employer is always required to grant 

equal pay raises to employees? the short answer is 

no.  a German court recently tackled the issue of how an 

employer should handle employee raises to avoid a claim 

of unequal treatment.

in the case at issue, the employer had awarded the employ-

ees an average raise of 2.5 percent.  One employee claimed 

that he had been the victim of unequal treatment, causing 

him to subsequently file an action, as he had received 

a raise of only 0.5 percent.  He argued that he should be 

entitled to a raise of 2.5 percent, as otherwise the employer 

had engaged in an illegal form of unequal treatment.

the labor court rejected the plaintiff’s argument, holding 

that the employer had not granted a general pay raise 

of 2.5 percent.  instead, the employer considered each 

employee’s performance and then negotiated a wage or 

salary increase with the respective employee.  the court 

opined that the principle of equal treatment applies only 

if a select group of employees, or an individual employee, 

was excluded or treated less favorably upon the announce-

ment of a general pay increase.  Contrary to what the plain-

tiff had argued, an employee does not automatically have a 

claim to a raise for the same amount as the other employ-

ees if such raises were based on objective criteria (such as 

performance) and had been individually negotiated.

Based on the above, employers should take care to docu-

ment their decision making when awarding a raise.  to 

minimize any misunderstandings or disputes, employers 

should also provide employees with information about the 

decision-making process when awarding a raise.


