Follow the Money
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ihese same plav expenses? " Believe i or dorl,”
sy, Hhis question bas fortured the mineds of FRISA fe
Jor the past fowr years.

t seerns like only vesterday that the Supreme Court began our col-

lective efforts to put Humpty Dumpty back together again in Grear-
West Life & Annuity fns. Co. v. Knudson For ERISA lawyers, Humpty
Dumpty is something called “subrogation.” Before Grear-West, ERISA-
regulated medical plans could routinely entorce repayment provi-
sions (subrogation clauses) to recover the costs of plan benefits that
were reimbursed by third parties. After Great-West, they could not.
The heaith plan repaymeni clause works like this: a plan participant
who breaks his leg in a car accident will have his medical plan pay
to fix his leg. The paricipant will then sue o recover the costs of
these same medical plan benefits (among other things) rom the other
driver's auto nsurance carrier. The health plan, upon learning of the
participant's good {ortune in recovering from the other driver's auto
insurance carrier, asks the participant to repay the medical plan. Adter
all, is it really fair for the participant o recover twice for fixing his
broken leg?

GREAT-WEST'S POINT

The Supreme Court confused us by its insistence in Greal-West
that any recovery by the medical plan had o satisty the strictures
described by the ancient courts of equity. The key problem for the
medical plan in Grear-West was that the “restitution” it sought was not
“equitable” reliel under ERISA because it could not point to specific
property it wanted (o be restored. Here s what happened: a medical
plan filed a lawsuit in federal court o enforce its cluuse in Greal-West.
Janette Knudson had been rendered a quadriplegic because of & car

tarres P Baker is an ERISA litigation partner at jones Dav in San
Francisco, California, The views set forth hersin are the personal views
of the authar and do not necessarily reflect those of the law firm with
which he is assodiated,
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Foliow the Money

accident, Janette filed 2 lawsuit in state court o recover from the car
manufacturer and others and eventaally negotiated a settlement for
over 3600000, In the settlement agreement, she earmarked $12.000
to pay for the medical pian's claim of over LAG0 in medical plan
benefits, The federal district court reiccted the medical benefit plan’s
claim. On appeal, the medical benefit plan's fiduciaries ar sued that
the relief they soughs was “equitable” and “appropriate” under FRISA
Section 502(a)3), 29 US.C. Section 1132(ai3). The Supreme Court
disagreed, finding that the medical plan’s attempt to recover money
from the beneficiary for amounts recovered from the third party was
not “equitable” and, thus, the remedy was unavailable under ERISA
Section 502(a)3). The Supreme Court left open the possibility of an
equitable remedy “where money or property identified as belonging
in good conscience to the plaintff could clearly be raced to particular
funds or property in the defendant’s possession.™ In that situation,
the medical plan plaintiffs could seek restution in equity in the form
of a constrictive trust or an equitable len.3

The nub of the repavment problem for an ERISA-regulated medi-
cal plan is that the remedies available under FRISA’s carchall provi-
sion (ERISA Section 502(aX3)) are limited. While “equitable” forms of
retief can be used, monetary relief is unavailable 4 In Great-West, the
Supreme Court explained that ERISA Section 502(2)(3) only autho-
rizes the use of “raditional” forms of equitable relief, io., “those cat-
egories of relief that were typically available in equity (such as injunc-
tion, mandamus, and restitution, but not compensatory damages),”s
“IMioney damages.. | the classic form of legal relief” is unavailable
under section S02(a)3).6

As the Supreme Court often reminds us, the parsimony in ERISA
remedies is no accident:

The six carefully integrated civil enforcement provisions found in
ERISA Secton 502(2) of the starute as finally enacted, however, pro-
vide strong evidence that Congress did not intend to authorize other
remedies that It simply forgot o incorporate expressiy.7

ERISA's private enforcement provisions are specific.d  Plaintffs
who want additional plan benefits can file suit under ERISA

1 S020a)IHE) A participant who b
ries are lars, crooks, or incompere
plan whole for losses unde
, ' il provision
This “kitchen sink”™ remedy allows ¢l
ries, or fiduciaries:

Iy, there is 2 “cat
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Foliow the Money

In Great-West, the Supreme Court ruled thar medical plan fidu-
claries seeking 10 enforce a medical plan’s repavment clause against
plan participants or beneficiaries must do so under ERISA's catchall
provision ERISA Scction SUZ(a) 3D,

A number of Circult Courts of Appeals nterpreted Great-West
mean the Supreme Court had cosed the door o the enforcement
of a medical plan's repayment provision. For example, in Westaff
(LS, e, v, Arce Y the Ninth Circudt provided an emphatic “hell no”
to the question of whether a medical plan’s repayment clause could
be enforced in federal court. According w the Ninth Circuir, even
where the ERISA-regulated medical plan asserts a right o particular
property or funds held by the plan parmicipant, the medical plan's
demand for repayment of those [unds is not within an ancient equity
court's ghoulish definition of “equitable” relief, In Westaff, the parties
had entered into a repayment agreement under which the medical
plan would be entitled o recover all medical benefits paid from a
third-party settbernent. The participant recovered from the third party
and then placed the recovered money into an escrow account pend-
ing resolution of the medical plan’s claim for relmbursement. In an
atterpt t© avoid the application of Grear-West, the medical plan char-
acterized its claim as one tor equitable relief and sought a declaratory
judgment that it was entitled to these funds. Refusing to be ricked
hy word play, the Ninth Circuir clung to the literal holding of Grear-
West, finding that restitution was 2 legal remedy regardiess of what
the claim was called, and regardless of whether the specific money
sought was identified by the plainiff’s medical plan. Accordingly, the
medical plan’s right to repayment of the medical benefits provided
could not be enforced under ERISA

Gther Cireuit Courts of Appeals interpreted Greal-West 1o mean
that so long as funds recovered from a third party are identified
and have not been distributed, the medical plan may seek the
‘equitable” remedy of a constructive trust or equitable lien on those
amounts. 1o

SEREBOFF'S COUNTERPOINT

Because the federal courts of appeals were in complete disagree-
ment as to whether a medical plan could enforce its repayment provi-
stons, the U.S. Supreme Court entered the fray. 1t The Sereboffs had
been involved in an automobile accident in California and had sui-
fered injuries. The Mid Atantic plan had paid for the couple's medi-
cal expenses. The Serebolfs later filed 4 lawsult in state court against
several third purties and evenwally setded for 5750.006. Although Mid
Atlantic sent the Sereboifs’ attorney several letters asserting 2 873,600
tien on the anticipated proceeds from '

e lawsull for the Mid Adantic
plan’s medical expenses, the Sereboffs’ attorney never responded.
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Mid Aulantic filed suit in federal cour in Maryland under
decion 502(a)(3), seeking o collect from the Serehoff the $75.000
in medical expenses it had paid on their behalf since the Sereboffs’
attorney had already paid out the settlement proceeds (o e Sereboffs.
Mid Adantic sought a lemporary restraining order and preliminary
injunction requiring the Serehoffs 1o retin and set aside at jeast
§75,000 from the sertlemeny proceeds. The district court approved a
stipulation by the parties 1o preserve $73,0007 of the settlement funds
i an investment account untl the coust ruled on tie merits of the
case and all appeals, if any, were exhausted.

On the merits, both the district court and the Fourth Circuit Court
of Appeals found in the Mid Atlantic’s favor and ordered the Sereboffs
to pay Mid Atlantic $75,000, plus interest, with a deduction for Mid
Atlantic’s share of the attorneys’ fees and court costs that the Sereboffs
had incurred in swre court.

Chief Justice Roberts, writing for a unanimous Supreme Conrt,
ruded that enforcing 2 medical plan’s repayment agreement quali-
fies as “equitable” relief under FRISA. Like all great ERISA decisions,
Sereboff begins with a description of the plan’s terms:

The plan provides for pavinent of certain covered medical
expenses and contains an “Acts of Third Parties” provision, This
provision “applies when [z beneficiary is] sick or injured as z
result of the act or omission of another person or party,” and
requires a beneficiary who “receives benefits” under the P
for such injuries to “reimburse [Mid Atlantic]” for those hene
from “ali recoveries from a third party (whether by lawsuir,
setlementt] or otherwise?” | . The provision states ther “[Mig
Atlantic’s] share of the recovery will not be reduced becavse Jthe
beneficiaryl has not received the full damages claimed, uniess

(Mid Atdantic] agrees in wriling (0 a reducrion.” 12
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For Chief Justice Roberts, the medical plan acted properly
by enforcing s fepayment provision because it “followed the
monev”:

ft IMid Atlan alleged breach of contrct and sought money,
10 he sure, ; 3 rctive 1
. Dot from ¢
as would be the case with g
es for equitable reme
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because Greai nor seek o recover a particular fund from

the defendans. Mid Aflantic does 13

This holding indicates that Lecause ERISA plans are in essence
contradcts, ey can use equitable remedies to enforce their terms. To
paraphrase the Supreme Court, an ERISA-regulated medical plans
mﬁ:,muﬂi agreement [or repayment can be enforced through “equi-
tv” under F?ISA Section 502(ax(3) by filing an action for an ecuitable
fien or for a constructive trust.! ﬂm;%;(mgh the Sereboffs argued that
Lng Supreme Court's decision in Knudson imposed a strict “trac-
ing requirement” on all equitabie actions to recover money, Justice
Roberts decided that the Sereboffs were confused. Mid Atdantic was
suing on an “equitable len imposed by agreement,” not on an “equi-
table lien sought as a matter of restitution.” s Because Mid Atlantic
was suing on an “equitable lien imposed by agreement,” there was
no requirement that the money over which the lien is zsserted be
in existence when the coniract containing the Hen provision was
executed.16 This means that for @ medical plan fiduciary to recover
in a subrogation claim, the pian document (usually a summary olan
description) must state that ’hc participant is to repay the plan any
monies recovered from a third-party tortfeasor. Finally, the Supreme
Court explained that because the action was for breach of contract
enforced by an equitable lien, the “'pafcei of equitable defenses {fic‘
Sereboffs claim aceompany any suc h j(.il(}ﬂ are beside the poing’
An equitable remedy based on a contractual agreement was very dif-
ferent from g purely equitable claim. and in the words of the Court
was not “a freestanding action for equitable subrogation.”1s

Whether Sereboff is the last word on the enforcement of a medi-
cal plan’s repayment provisions remains (o be seen. We do not vet
know whether the plan provision entitled “Acts of Third Parties” is
the only magic phrase required to create an equitable lien to fend off
the ghouls of ancient equity. As all good lawvers know, facts matier.
In Sereboff’s case, the district court approved the parties’ agreement
(o set aside $75,000 in an investment account until the case was
resolved. Was Sereboff an easy case because Mid Atlantic pursued
575,000 that was already identifiable and set aside in an investment
account? What happens if there is no segregated investment account?
Worse, can the medical plan recover i the participant hides the
mOney of gives the money away?

The “fat lady” has not yet sung. Disputes about 2 medical plan’s
right 1o repayment will continue. Although the Supreme Court's
pragmaiic approach o this problem in Sereboff has narrowed the
playing field, the ntensely factual nawre of these disputes means
SA dawvers will be forced © find new wavs 1o “follow the
money.”
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