
Arbitration is a “creature of contract.”
A party cannot be compelled to 
arbitrate, absent agreement, and par-
ties generally may determine the

scope and method for the arbitration proceed-
ings to which they consent.1

Thus, if parties were to agree that arbitration
will be conducted on an expedited basis, with a
decision to be rendered by a date certain, 
one might expect that failure to deliver an 
arbitration award within the specified time
frame could mean that consent to arbitration
has lapsed, and any arbitration award rendered
thereafter would be void. 

Despite some earlier views,2 the weight of
modern authority is that untimeliness of an
award is typically not fatal to enforceability of
an award.3

As a result, drafters of arbitration agreements,
and arbitration practitioners, must take special
care in the drafting of the arbitration agreement
to ensure that their intent to obtain a timely
award is implemented.

Interpreting Organization’s Rules

• Power of Arbitration Organization to
Interpret Its Own Rules. The Commercial
Arbitration Rules of the American Arbitration
Association (AAA) provide one example 
of provisions regarding the timeliness of arbitra-
tion awards. AAA Rule 41 provides: “The
award shall be made promptly by the arbitrator
and, unless otherwise agreed by the parties or
specified by law, no later than 30 days from the
date of closing the hearing, or if oral hearings
have been waived, from the date of the AAA’s
transmittal of the final statements and proofs to
the arbitrator.” Even this relatively straightfor-
ward provision leaves open questions regarding
what constitutes a timely award. Thus, for
example, in Koch Oil, S.A. v. Transocean Gulf
Oil Co.,4 the U.S. Court of Appeals for the
Second Circuit held that even though an award
was received by the parties more than 30 days
after the close of hearings, the AAA had the
authority to interpret its own rules and could
reject a challenge to the timeliness of the award,
based on the fact that the award was signed (but

not issued) within the 30-day deadline.5

Prejudice Showing Required

In the more recent case of I Appel Corp. v.
Katz,6 the U.S. District Court for the Southern
District of New York ruled that “[a] district
court has discretion to enforce a late award if no
objection to the delay has been made prior to
the rendering of the late award or if the losing
party fails to demonstrate prejudice or actual
harm caused by the delay.”7 To “demonstrate
prejudice,” moreover, a petitioner must “do
more than show it lost the arbitration or 
otherwise fared poorly under the terms of the
late award.”8

The petitioner in Appel attempted to 
construct a “prejudice” argument from the fact
that the arbitrators had apparently adopted (but
not issued) an initial (timely) arbitration award
and then later modified the decision resulting in
an (untimely) award. The District Court flatly
rejected this argument. Citing Koch Oil, the
court explained that the AAA could (interpret-
ing its own rules) properly determine that the
initial award was not “final.”9 Further, the court
noted, it was “far from clear” what the award
would have looked like had it been issued at the
earlier date, since the reason that the initial
award was not timely issued was because the
complaining petitioner’s party-appointed 
arbitrator had not been available to give input.10

Failure to Object

The Second Circuit has long disfavored
“post-award technical objections by a losing
party as a means of avoiding an adverse 
arbitration decision.”11 In a recent case, the U.S.
District Court for Connecticut held that,
despite a set of state regulations requiring
issuance of arbitration awards on a specific
timetable, there was no basis to set aside an arbi-
tration award where “plaintiff has made no

showing that it objected to the delay prior to
the issuance of the award[.]”12 Indeed, under
some arbitral systems (such as the AAA
Commercial Rules), failure to object may 
constitute a waiver, even if the objection might
otherwise be entirely appropriate.13 Where 
failure to object is combined with a lack of 
prejudice (or even a showing that the petition-
er contributed to the delay), moreover, the
untimeliness complaint is almost certainly
doomed to fail.14

‘Time of the Essence’ Requirement

Yet another basis for upholding enforcement
of an untimely award appears in the recent 
decision in Hasbro, Inc. v. Catalyst USA, Inc.15

There, the U.S. Court of Appeals for the
Seventh Circuit (applying Wisconsin law),
noted that untimely performance of a contrac-
tual obligation should not result in the “harsh
penalty of forfeiture” unless the parties agree
that “time is of the essence.”16 Such a “time of
the essence” element must be expressly stated in
the arbitration agreement if an award is to be
considered unenforceable for delay in rendering
an award. Moreover, since neither the arbitra-
tion agreement nor the applicable AAA rules
contained such a requirement, “the arbitrators
did not exceed their authority by issuing 
an untimely award[.]”17 The Hasbro court 
suggested, however, that time could be made “of
the essence” by “reasonable notice” to the 
arbitrators, and to all parties, so that all 
concerned would “know whether there is still
time remaining to raise points[.]”18

Practical Considerations

Given the variety of ways in which an
untimely arbitration award may be upheld, it is
not surprising that there is a relative dearth of
cases that answer the practical question: what
happens if a party can properly present a claim
for violation of a mandatory, binding deadline
for issuance of an arbitration award? One can
imagine a case, for example, where parties have
included specific, mandatory language in their
arbitration agreement, requiring an award by a
date certain, where the time for the award has
passed, where at least one party has properly
stated an objection, and where some form 
of prejudice from delay can be shown.19

What then?
The classic view (perhaps greatly influenced

by early historical antipathy to arbitration) is
that any such award is a nullity, as it exceeds the
power of the arbitrators.20 But what are the 
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parties to do at that point? On one view,
because the power of the arbitrators has lapsed,
the parties are no longer bound to arbitrate, and
any stay of conventional litigation must be 
lifted.21 On another view, only the authority of
the specific arbitration panel has lapsed; thus,
upon vacatur of the untimely award, a new 
proceeding could be commenced, before a new
arbitration panel.22 Both of these solutions,
however, embody an inherent flaw, in that they
do not prevent delay in resolution of the 
dispute. Indeed, these purported solutions actu-
ally make the delay worse, as (either in court, or
before a new arbitration panel) the merits of the
dispute would have to be reconsidered. 

These approaches also suffer from the defect
that they place the initial arbitration panel’s
legitimacy into question. If, on expiration of the
time for rendering of an award, an arbitration
panel becomes “functus officio,”23 then the
panel lacks power to take any steps, and the
panel (arguably) loses its quasi-judicial arbitral
immunity. In a recent (unpublished) state court
decision in Connecticut, for example, a losing
party in arbitration claimed that an arbitrator
lost immunity after the passage of time for 
rendering an award.24 Although the award was
vacated as untimely, the court held that,
because of an exception to the “functus officio”
doctrine, immunity nevertheless applied.25 An
earlier case in California, however, held that
arbitral immunity might not apply in circum-
stances where an arbitration tribunal fails to
render a timely award.26

Ultimate Obligation

The solution to this quandary may lie in 
earlier intervention by courts, in appropriate
circumstances where an arbitration tribunal’s
failure to render a timely award may result in
prejudice. In the context of administrative
agencies, courts have determined that they may
have jurisdiction, even before an agency renders
a decision, to direct the agency to decide the
case. The theoretical basis for intervention
appears in the ultimate obligation of the courts
to review agency decisions, when rendered.
Thus, “[b]ecause the statutory obligation of a
[court] to review on the merits may be defeated
by an agency that fails to resolve disputes, a
[court] may resolve claims of unreasonable delay
in order to protect its future jurisdiction.”27

Similarly, a court could conceivably exercise
jurisdiction to review the “decision” in a
delayed arbitration proceeding, where the
“decision” consists of the arbitration tribunal’s
nondecision. The court might then remand the
matter to the arbitration tribunal, for issuance
of a “final and definite” award.28

An early decision, in Brandon v. Hines,29

illustrates how this system could work. The
court there held (in the context of court-
approved arbitration):

[I]f the arbitrators request additional time
to render their award, the parties have 
a good-faith duty to grant a reasonable
extension. Each party’s consent, moreover,
is presumed unless the party promptly
makes known to the court his objection and
the grounds therefor. The court then can
determine whether the requested extension
is reasonable and how much more time, if
any, the arbitrators may have to render
their award.30

Thus, as in Brandon, where no request was made
for court intervention to compel decision and
the delay was relatively modest and understand-

able, the award could be upheld. In egregious
cases, however, where an immediate award is
essential and where the arbitration tribunal’s
delay is not well-founded, prompting from a
court may be entirely appropriate.
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