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ANNEX XV - UNITED KINGDOM

A. Regulator - General functions

A.1. Speed of process

1. What is the average (median) timeframe for obtaining reservation of numbers? 

Ofcom determines any application for telephone numbers within three weeks of receipt of a completed application form by an eligible applicant.  Where Ofcom has required any additional information in relation to any application, it will determine the application by the end of the period of three weeks after the date of receipt of that additional information.

Additional information on the procedure to be followed for the allocation of number is set out in Ofcom's National Telephone Numbering Plan, as published in August 2005.  The full document is accessible via the link below:

http://www.ofcom.org.uk/telecoms/ioi/numbers/261701.pdf.

2. What is the average (median) timeframe for reviewing reference interconnection offers (assessed over the past three years)?  

There is no timeframe specified for periodic review of interconnection offers.  However, Ofcom monitors BT’s wholesale charges on an annual basis.  BT’s interconnection charges are subject to annual RPI-X charge control, and BT must demonstrate their compliance with this.  Further, BT must re-notify proposed changes to charges 3 months before they take place and supply Ofcom with details of how these new charges satisfy their charge control obligations.  During this period, Ofcom carefully checks the calculations and investigates any discrepancies.  Further, a review can take place at any time during the year following a complaint or at Ofcom’s initiative.  

3. In practice, what is the average (median) timeframe for the negotiation of a standard (reference) interconnection or access agreement for a new entrant which does not yet have an interconnection agreement with the incumbent operator? 9-12 months 

The timeframe for signing of the standard interconnection agreement typically takes 4-6 weeks.  However, prior to this, there needs to be a period for technical discussion which involves the necessary planning, placement of orders, testing time, data implementation, physical interconnection etc.  This pre-period can take up to 9 months.

A.2. Transparency and consultation 

4. Is your NRA required to hold public consultations prior to deciding on issues of general interest? 
Yes, Ofcom usually holds public consultations prior to deciding on issues of general interest.  Ofcom will consult widely with all relevant stakeholders and assess the impact of regulatory action before imposing regulation upon a market.

To that effect, Ofcom publishes on its website a calendar that lists all the issues in relation to which it expects to begin specific consultations.  The calendar includes a brief summary of the timeframe and purpose of each consultation.  The website also lists all current consultations and all consultations that have recently come to an end.

For dispute cases, Ofcom will formally consult on its proposals to resolve disputes where the outcome is of interest to a number of stakeholders.  When the outcome is only of interest to the parties involved, consultation is limited to the parties themselves.  Ofcom will then publish final determinations and reasons for its decisions in all dispute cases.  

Ofcom has appointed a 'Consultation Champion', who is responsible for ensuring that Ofcom maintains its own consultation guidelines and reaches out to the largest number of people and organisations interested in the outcome of any public consultations.

Details of Ofcom’s consultation policy, and a list of issues on which it must consult can be found at the following link:  http://www.ofcom.org.uk/consult/consult_method/ofcom_consult_guide?a=87101.
5. What timescale is usually given for formal consultation? 
The duration of the consultation process varies according to the complexity of the issues and their familiarity to stakeholders.  Ofcom will generally allow ten weeks for complicated policy issues.  Some formal consultations may nevertheless be shorter than ten weeks if certain criteria are fulfilled (i.e., (i) the issue or community involved is small or only affects a particular group, which has been identified ahead of time; (ii) a proposal will have a limited effect on a market; (iii) a proposal is only a limited amendment to existing policy, or (iv) an issue needs to be looked at urgently).  In those cases, Ofcom will usually aim to allow five weeks.  However, the time may vary depending on the issue.

For dispute cases, the consultation period is limited to no more than 10 days.  In some cases, it may not even be possible to consult at all.  This may be explained by the fact that Ofcom needs to comply with the new EU Regulatory Framework that obliges it to rule on disputes in less than four months.

In addition, under the Communications Act 2003, Ofcom must usually allow at least one month for consultation on issues related to electronic communications networks and services.  For example, Ofcom needs to consult for at least one month on a formal direction or approval given to organisations which provide those networks and services.

6. Does the NRA engage with stakeholders on a non-discriminatory basis early in the decision-making process other than through formal written consultation, e.g., through workshops or meetings?  
Yes.  Where possible, Ofcom will hold informal talks with people and organisations before announcing a formal consultation.  If Ofcom does not have enough time to do this, it will hold an open meeting to explain its proposals shortly after announcing the consultation.

7. Is your NRA required to effectively motivate its decisions?  If so, is there any possibility of appeal in the event of the NRA's violation of its obligation to motivate its decision? 

Ofcom has a general duty to give reasons for its decisions as part of its best practice on transparency.  

In case of a conflict between the interests of citizens in relation to communications matter and the interests of consumers in relevant markets, the Ofcom decision resolving the conflict must contain a statement of reasons (Section 3(8) of the Communications Act 2003).

Moreover, before implementing any proposals which would be likely to have a significant impact on the general public, on market players or would entail an important change in Ofcom's policy, Ofcom must either (i) carry out and publish an assessment of the likely impact of implementing the proposal, or (ii) publish a statement setting out its reasons for thinking that it is unnecessary for them to carry out an assessment (Section 7(3) of the Communications Act 2003).

Finally, whenever the Consumer Panel has been consulted on a specific issue or proposal, Ofcom has a duty to give reasons for its decisions agreeing or disagreeing with the opinion or advice of the Consumer Panel (Section 16(10)(a) of the Communications Act 2003).

In the following specific proceedings, Ofcom is also required to give reasons:

Enforcement notification for contravention of Section 33 of the Communications Act (Section 36(4)(a) and 37(8)(a))

Penalties for non-payment of charges (Section 41(7)(a))

Procedure for setting, modifying and revoking conditions of entitlement (Section 48(2)(c))

Directions and approvals for the purposes of a Section 45 condition (Section 49(4)(e))

Modification of document referred to in numbering condition (Section 60(2)(d))

Proposals for identifying markets and for market power determinations (Section 80(3)(c))

Enforcement notification for contravention of conditions (Section  95(4)(a))

Penalties for contravention of conditions (Section 96(6)(a))

Procedure for directions applying code (Section 107(7)(b))

Enforcement notification for contravention of code restrictions (Sections 111(4)(a) & 112(8)(a))

Penalties for contravention of information requirements (Section 139(7)(a))

Notification of cessation by person to whom it applies (Section 116(6)(a))

Variation and revocation of wireless telegraphy licences (Section 169(1)(a))

Information requirements in relation to wireless telegraphy licences (Section 171(2)(a))

Special procedure for contravention by multiplex licence holders (Section 175(2)(a))

Action by Ofcom on dispute reference (Section 186(4))

Procedure for resolving disputes (Section 188(7)(a))

Proscription orders in relation to unacceptable foreign television and radio services (Section 239(1)).

If Ofcom fails to give reasons, then the matter can be appealed under Section 192 (2) of the Communications Act.  Appeals against Ofcom decisions are made to the Competition Appeal Tribunal (the "CAT"), a specialist judicial body with jurisdiction over competition and regulatory cases, which assumed its responsibilities in April 2003.

The application must set out the grounds of appeal.  In particular, it must indicate (i) to what extent (if any) the appellant contends that the decision appealed against was based on an error of fact or was wrong in law or both, (ii) to what extent (if any) the appellant is appealing against the exercise of a discretion by Ofcom, by the Secretary of State or by another person.

8. Is your NRA required to publish all its decisions upon their adoption?

The Communications Act 2003 requires Ofcom to publish a vast number of decisions, subject to confidentiality, including for example, decisions resolving disputes, the outcome of market reviews etc.  In addition, Ofcom is subject to general obligations of transparency and has general powers to publish information for consumers.
9. Does your NRA disclose and consult on its action plan on a regular basis? 

Yes.  Ofcom publishes a very detailed action plan on an annual basis.  For example, the draft Ofcom annual plan for 2005/2006 was published for consultation in January 2005, and the final plan was adopted and published in April 2005.  This document also sets out Ofcom's strategic framework for the coming three years.

Details of Ofcom’s annual plan for 2005/2006 can be found at the following link:

http://www.ofcom.org.uk/about/accoun/reports_plans/annual_plan0506/annual_plan0506.pdf.

10. Are the costs of operating the NRA transparent and available through audited accounts? 
Yes.

A.3. Powers and sanctions

11. Are the powers of your NRA clearly defined by law? 

Yes, throughout the Communications Act.

12. Are the NRA’s powers consistent with powers attributed to NRAs in the new regulatory framework?  Please answer with reference to any infringement proceedings undertaken by the European Commission for failure to adequately implement the framework. 
The United Kingdom completed transposition of the new framework into national law at a relatively early stage, and it is well advanced in terms of the practical implementation of the framework following the market review exercise.  

13. Is your NRA entrusted with the power to impose fines?  If so, up to what level?  Does it include also the possibility of imposing periodic penalty payments or of suspending the commercial launch of services?

Yes, up to 10% of relevant turnover.  There is no specific power for periodic penalty payments.  General enforcement powers would, in principle, include suspending launch of service.

It should be noted that the power to impose fines under sector-specific legislation (the Communications Act) can only be exercised where the offending party has first been given an opportunity to correct its behavior  (section 96 (2) of the Communications Act).

The actual amount of any penalty imposed is calculated by following the method set out in Ofcom's Penalty Guidelines.  As a general rule, the amount of any penalty must be appropriate and proportionate to the contravention in respect of which it is imposed.  In addition Ofcom must have regard to any representations made to them by the regulated body in breach.  Accordingly, Ofcom, in setting the level of penalty, will consider all relevant circumstances.  In general, in determining the starting figure of any penalty, Ofcom is likely first to consider the following factors: (i) the seriousness of the contravention, (ii) any precedents set by previous cases, and (iii) the need to ensure that the threat of penalties will act as a sufficient incentive to comply.

A.4. Scale of resources

14. What is the number of employees employed for general regulatory issues (excluding frequency and numbering management)?  How many competition economists are included in the staff?  How many competition lawyers?  What proportion of staff have private sector experience? 

Ofcom currently employs 791 to cover all functions, no breakdown is available.

Ofcom has a significant number of both competition economists (20) and lawyers, many of whom have private sector experience.    

15. Are the procedures for selecting the NRA's personnel fair and open (e.g. conducted through a transparent external selection procedure)? 

Ofcom selects candidates solely on the basis of merit - it is committed to equality of opportunity for all job applicants regardless of race and ethnicity, gender, sexual orientation, disability, religion and belief and age.  The applicants are requested to complete a monitoring form to ensure the effective implementation of Ofcom's diversity policy.

16. Does your NRA have the financial freedom to set levels of remuneration to attract appropriate staff?  

Yes, but within the bounds of the budget allocated to it.  Ofcom has been successful at recruiting from outside government service, suggesting that salary packages are attractive.

17. Can and does your NRA have recourse to outside expertise such as consultants?  Is sufficient budget allocated to enable them to do so where necessary? 
Yes – Ofcom uses specialist consultants as required, including accountancy, economic, legal, consumer research and technological research.

Ofcom publishes tenders and contracts for outside consultants on its website at the following address: http://www.ofcom.org.uk/about/jobs/contracts_tenders/?a=87101.

A.5. Effectiveness of appeal procedure

18. Does the appeal of a NRA decision automatically suspend the binding effects of the decision in question?

No, an order from an appeal body would be needed.

Appeals against Ofcom decisions are made to the CAT, a specialist judicial body with jurisdiction over competition and regulatory cases, which assumed its responsibilities in April 2003.

The lodging of an appeal does not suspend the effect of the decision to which the appeal relates.  Henceforth, the appellant would have to apply for interim measures to suspend the effects of the decision pending the outcome of the appeal.

19. If the appeal does not automatically suspend the binding effects of the decision of the NRA, what is the applicable standard to obtain such suspension and how is it applied in practice?

It is possible to apply to the CAT for a stay of the decision, but Ofcom's decision will remain in place on appeal unless the Tribunal orders otherwise.  If the appealing organisation seeks to have the decision set aside until the appeal is determined, and should Ofcom oppose this (i.e. argue to keep the decision in place), the CAT will decide the issue based on normal legal principles relating to applications for interim relief.  In accordance with Rule 61(3), the matters the tribunal must take into account include the urgency of the matter, the effect on the party making the request if the interim order is not made, and the effect on competition if the order is made.

20. What percentage of decisions taken since September 2002 were appealed? 

Since the CAT was established, only five appeals have been lodged against the Director General of Telecommunications and Ofcom (one judgement is still pending and one appeal was withdrawn).  These include the following cases:

Freeserve.com plc v. Director General of Telecommunications, Case number 1007/2/3/02 registered on 10 September 2002 - Final judgment handed down on 16 April 2003

· BT plc v. Director General of Telecommunications, Case number 1818/3/3/03, registered on 21 August 2003 - Final judgement handed down on 12 May 2004

· BT plc v. OFCOM (CPS save activity), Case number 1025/3/3/04, registered on 7 January 2004 - Final judgment handed down on 9 December 2004

· BT plc v. OFCOM (WLR save activity), Case number 1040/3/3/04, registered on 9 July 2004 - Appeal withdrawn on 11 August 2005

· Hutchison 3G Limited v. OFCOM, Case number 1047/3/3/04, registered on 29 July 2004 - Final judgment is pending.

It is a matter of note that, despite completion by Ofcom of most of its initial market reviews, only one appeal had been made against the resulting decisions or choice of remedies.

21. What is the average (median) timeframe from the filing of an appeal until the outcome?

As indicated in the CAT's guidance on appeal proceedings, in general, the CAT will aim to complete straightforward cases in less than six months.  Based on the CAT's previous practice, the average time frame for appeals proceedings against Ofcom's decisions is 10 months.

22. What proportion of court judgements reached since September 2002 resulted in the NRA determination being annulled or overturned?

As indicated above, 5 appeals have been lodged against Ofcom (formerly the Director General of Telecommunications) since the CAT was established.  In two of those cases, the CAT set aside the direction issued by the Director General of Telecommunications (Case BT plc v. Director General of Telecommunications, Case number 1818/3/3/03, and Freeserve.com plc v. Director General of Telecommunications, Case number 1007/2/3/2).   

A.6. Independence

23. Is your NRA subject to any injunctions from political authority (other than through removal), when performing its regulatory tasks (e.g., grants authorizations, conducts market analyses, defines SMP operators, imposes/enforces remedies?) 

No.  The Secretary of State may give general or specific directions only for the purposes of national security, foreign relations, international obligations, public safety/health and promptness standards in specific area.

24. What is the duration of office of your NRA's management?  Is there a possibility of re-appointment?

There is no fixed term of appointment laid down in law for the Chairman, Chief Executive and Executive or Non-Executive Directors.  The Office of Communications Act 2002 only states that the term must be stated in their contracts of employment.  The Chairman and Non-Executive Directors are eligible for re-appointment (see schedule of the Office of Communications Act 2002, Section 1.2).

25. What are the grounds for removal of your NRA's management? 

The Chairman and Non-Executive Directors may only be removed on grounds of un-discharged bankruptcy, prejudicial conflicts of interest, misbehaviour or incapacity/unfitness (see schedule of the Office of Communications Act 2002, Section 1.2(4)).

26. What are the eligibility requirements for your NRA's management?

There are no specific eligibility requirements laid down in the law.  There are ineligibility conditions, specifically that the Chairman and Non-Executive Directors must not have a financial or other interest in any of the companies that is likely to be prejudicial to carrying out their functions (see schedule of the Office of Communications Act 2002, Section 1.1).

27. Are clear objectives assigned to the NRA for its long term actions set in the law or defined by NRAs?  Are such objectives consistent with the objectives in the Framework Directive?

Under Section 3(1) of the Communications Act 2003, "it shall be the principal duty of Ofcom, in carrying out their functions (i) to further the interests of citizens in relation to communications matters; and (ii) to further the interests of consumers in relevant markets, where appropriate by promoting competition."

Ofcom's specific duties fall into six areas:

· Ensuring the optimal use of the electro-magnetic spectrum

· Ensuring that a wide range of electronic communications services - including high speed data services - is available throughout the UK

· Ensuring a wide range of TV and radio services of high quality and wide appeal

· Maintaining plurality in the provision of broadcasting

· Applying adequate protection for audiences against offensive or harmful material

· Applying adequate protection for audiences against unfairness or the infringement of privacy 

28. What percentage of the incumbent share capital is held by the Government?  Does it confer control? 
None.

A.7. Market analysis procedure and imposition of remedies

29. Of the 18 markets identified in the Commission’s recommendation, how many SMP analyses have been completed and accepted by the article 7 task force?  

Ofcom has notified 17 of the 18 markets, and all have been completed and accepted by the Art. 7 Task Force.  The consultation process for the wholesale national market for international roaming on public mobile networks is still under way.  Ofcom has, in a number of cases, notified its finding as to SMP and the generic remedies, and then further developed the details of the remedies by means of subsequent notifications.
30. For those analyses where significant market power was found, have remedies been imposed in all cases?

Yes.

31. Are market analyses conducted in consultation with the competition agency?  Has the analysis been conducted in a rigorous manner following competition law and economic principles as set out in the Commission’s Guidelines on the interpretation of Significant Market Power?

Ofcom is the competition authority, as well as the NRA.  All market analysis have been conducted in the rigorous manner following competition law and economic principles, as set out in the Commission’s Guidelines on the interpretation of Significant Market Power.

32. What is the average (median) timescale from the start of the market analysis process to the imposition of remedies where significant market power is found?

Ofcom has not kept specific records of the timescale for individual reviews.  A market review takes between 9-12 months, depending on the size and complexity of the market and market structure, the availability of the necessary data, the changes since the previous market review, and allowing time for separate national and Art. 7 consultations.  

B. regulatory dispute settlement in interconnection and access issues (art 20 framework Dir)

B.1. Speed of process

33. What was, over the past two years, the average (median) timeframe for obtaining a decision from the dispute settlement body?

Since it assumed its powers on 29 December 2003, Ofcom has undertaken ten dispute referrals for resolution.  Ofcom resolved six of these disputes by issuing a Determination under the Communications Act 2003.  All six disputes were resolved within the four month deadline set by the Communications Act, at an average of four months each.  Three of the disputes accepted for resolution by Ofcom were subsequently withdrawn within the four month target.  The one remaining dispute is currently open.  

Ofcom has stated in its "Guidelines for the handling of competition complaints, and complaints and disputes about breaches of conditions imposed under the EU Directives" that the four month deadline runs from the date at which it is clear that it is appropriate for Ofcom to resolve the dispute.  Ofcom aims to make that decision within 15 working days of receipt of the referral.

The regulatory deadlines set out above are the maximum time that Ofcom intends to take to complete an investigation.  Ofcom will always seek to resolve issues in the shortest possible time.  When it fails to meet its deadlines, Ofcom will publish reasons.

For further details on Ofcom's approach to disputes, see link below.

http://www.ofcom.org.uk/bulletins/eu_directives/?a=87101.

34. Can your dispute settlement body adopt interim measures prior to final settlement of the dispute? 

Ofcom's powers in an urgent case to issue an immediate direction only apply in the case of an allegation of a breach of condition where Ofcom considers that, in light of certain factors, it is necessary to act urgently.  The powers do not apply to dispute resolution

35. Has the dispute settlement body adopted interim measures in practice, and if so, is this standard practice or only in exceptional circumstances? 

No.
B.2. Due process

36. Is the dispute settlement process subject to the principle of contradiction (due process)?

Under English public law, both sides must have a fair hearing (which will not necessarily involve oral representations, but will normally be a matter of written submissions).

37. What are the possibilities to appeal a decision of the dispute settlement body?  

Full appeals on the merits of the cases may be made to the CAT against regulatory decisions.

B.3. Effectiveness of sanctions

38. Is your dispute settlement body entitled to impose fines or periodic penalty payments?  Has it used these powers?  Please elaborate.

There is no possibility for Ofcom to impose fines or periodic penalty payments when it acts as dispute settlement body.

39. Does your dispute settlement body have the power to enforce its own decisions?

Section 190(8) of the 2003 Act merely says that a determination by Ofcom for resolving a dispute binds all parties to the dispute.  It does not go further and give Ofcom power to enforce the decision.  This is unlike s.95(5) and (6), dealing with enforcement of breaches of condition, which provide that a person who is given an enforcement notification has a duty to comply with it, and specifically empower Ofcom to enforce this duty by civil proceedings.  Therefore, the parties of the dispute would have to enforce the binding decision via the private courts

B.4. Effectiveness of appeal procedure

40. Does the appeal of a decision of the dispute settlement body automatically suspend the binding effects of the decision in question?

No, however an application to the CAT for a stay is possible.

41. If the appeal does not automatically suspend the binding effects of the decision of the dispute settlement body, what is the applicable standard to obtain such suspension and how is it applied in practice ?

It is possible to apply to the CAT for a stay of the decision.  The CAT applies the normal legal principles relating to applications for interim relief.

42. What percentage of decisions taken since September 2002 were appealed? 

To date, only one appeal has been lodged against a Direction of the Director General of Telecommunications (now Ofcom) relating to a dispute between BT and Vodafone Limited concerning the provision of partial private circuits (BT plc v. Director General of Telecommunications, Case number 1818/3/3/03).

43. What is the average timeframe from the filing of an appeal until the outcome?

As indicated above, to date, only one appeal has been lodged against Ofcom (formerly the Director General of Telecommunications) in case 1818/3/3/03.  In this case, the CAT handed down its final judgement 9 months following receipt of the notice of appeal.  

44. What proportion of court judgements reached since September 2002 resulted in the NRA determination being annulled or overturned?

Only one appeal has been lodged against Ofcom as a dispute settlement body.  In this case, the Direction was set aside and the matter was remitted to Ofcom for further review (see case 1818/3/03, BT plc v. Director General of Telecommunications). 
C. General market access conditions

C.1. Access obligations (AD article 12) 

45. Does your NRA clearly specify its policy in relation to the obligation to supply access? 
Yes, Ofcom applies the access guidelines published by Oftel on 13 September 2002.  These guidelines set out how Oftel applies certain provisions of the Access and Interconnection Directive which relate to imposition of access obligations on operators found to have significant market power.  The Strategic Review of Telecoms recently concluded a review of Ofcom's policy towards access.

For further details, see the internet link attached below:

http://www.ofcom.org.uk/static/archive/oftel/publications/ind_guidelines/acce0902.htm.

46. Where access has been mandated, does your NRA typically require (e.g. as part of a stated policy) dominant operators to publish a reference offer for access? 

Yes, such providers are typically subject to an SMP condition requiring them to publish reference offers.

47. Is there a standard procedure available for operators to negotiate access products/services not explicitly provided for in the standard reference offers?  In the last 3 cases where such a product was requested, how long did it take for the matter to be resolved and was regulatory intervention necessary?
Yes.  There is a standard process, known as the Statement of Requirements (SOR) process, and this is set out in some detail in a specific SMP obligation faced by BT.  This sets a time limit of 60 days within which BT must respond to a request.  Ofcom only receives visibility of these cases when BT refuses a request for network access and the dispute is referred to Ofcom

48. Are SLAs commonly available for regulated products?  Does your NRA impose on SMP operators obligations in relation to SLAs?  Is the effectiveness of SLAs regularly reviewed in light of evolving market demands and changes in the retail offers of SMP operators? 

SLAs are available for PPCs.  According to Ofcom, they are effective, and the onus is on the operators to refer a complaint to Ofcom, should they be unable to resolve any issues through commercial negotiation.  

49. Do SLAs include provision for financial penalties for failure to meet contractual conditions? 

SLAs include provision for financial penalties to meet contractual obligations - e.g., - WLR, PPCs, LLU.

C.2. Non discrimination and price squeeze (AD article 10)

50. Is non-discrimination an obligation routinely imposed in markets where one or more operators are found to have SMP?  
Yes.

51. Do non-discrimination requirements apply across the value chain – i.e. between wholesale products as well as between wholesale and retail? 

Yes.

52. Does the NRA have rules in place to guard against price squeeze e.g. a notification or publication requirement for wholesale and retail tariffs which enables the NRA/competitors to verify compliance? 
Yes, for example, price publication obligations exist for both PPCs and retail leased lines.  In relation to fixed call termination, there are requirements to publish a reference offer and to notify charge changes 90 days before they take effect, and BT is required to publish retail tariffs.  Also, as a general rule, any access must be on fair and reasonable terms.  

53. Has your NRA applied price squeeze tests in response to allegations of discrimination?  Please provide recent examples.
Yes.  The most recent example is Freeserve.com plc - BT's residential broadband pricing – see link http://www.ofcom.org.uk/bulletins/comp_bull_index/comp_bull_ocases/open_all/cw_613/?a=87101market.

54. Does the NRA have specific provisions to enforce non-discrimination on non-price terms e.g. requirement for transparency of internal contracts, publication of internal SLAs, use of KPIs to identify differences in treatment?  
Yes, Ofcom is required to impose conditions on all SMP providers, where appropriate, where those conditions are objectively justifiable, not unduly discriminatory, proportionate and transparent.  In most cases where a provider has been found to have SMP, Ofcom (or Oftel) has imposed a requirement prohibiting undue discrimination.  
There are various SMP conditions which require transparency so that discrimination can be identified, such as accounting separation, internal reference offers, KPIs.  For example, on PPCs, BT is required to publish KPIs on a quarterly basis, and for fixed wholesale narrowband services, BT and Kingston have obligations to pre-notify technical information a minimum of 90 days in advance of providing new wholesale services or amending existing technical terms and conditions.  BT also has an obligation to publish some KPIs on quality of service.

Ofcom is currently reviewing its approach on this question and has initiated a public consultation on how it may investigate potential contraventions of these requirements.  The consultation closed on 8 September 2005.  For additional information on this consultation process, see link below

http://www.ofcom.org.uk/consult/condocs/undsmp/#content.

C.3. Price control (AD article 13)

55. Does your NRA have a clear policy about how price controls are applied in given circumstances e.g. cost-orientation, retail minus or benchmarks?

Yes, see below.

56. If cost-orientation is applied, which methodology is used (e.g. historic or current FAC or LRIC)?  Is the methodology clearly specified? 

Ofcom uses either CCA, FAC or LRI + EPMU because these methodologies approximate more closely to the costs of an entrant.  The methodology is always clearly set out.

However, Ofcom's view is that the most appropriate and economically efficient basis for regulatory charge controls is forward-looking LRIC.  LRIC has also been identified as the most appropriate methodology to use for setting interconnection charges by the European Commission in its 1998 Recommendation on Interconnection.  For further details, see The Use of Long Run Incremental Cost (LRIC) as a Costing Methodology in Regulation, 12 February 2002.  Furthermore, the Competition Commission has agreed  with the use of LRIC as the appropriate costing methodology for setting termination charges.  For further details see the Internet link attached below:

http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm_2002/lric120202.pdf.

57. Is information made available (e.g., number of subscribers, cost allocation between network components, WACC) enabling competitors/third parties to understand cost models and assess regulated operators' compliance with cost orientation? 

Yes, Ofcom publishes costs models (subject to confidentiality issues).  Competing providers also met with Ofcom to get a detailed explanation of the cost model.  For instance, in order to ensure greater transparency, setting charge controls on BT for fixed wholesale narrowband services for 2005-9, Ofcom has moved to using published CCA FAC data as the basis for setting the controls.  

Some competitors still nevertheless have concerns that the information available is not sufficient to really assess whether BT’s retail businesses are operating on a truly equivalent basis to competing operators.  

C.4. Cost accounting separation (AD article 11)

58. Are SMP operators subject to cost accounting separation obligations?  Please indicate the markets in relation to which cost accounting separation is applicable? 

Yes, this is currently being worked out, following the undue discrimination guidelines (consultation closed 8 September 2005).  The main SMP operator in the UK (British Telecommunications) has cost accounting and accounting separation reporting obligations in 20 wholesale and 7 retail markets.  On mobile call termination, Ofcom has imposed its own specific LRIC model on the 2G MNOs.  

59. Is the methodology for accounting separation clearly specified and subject to consultation?  

Yes.

60. Are the accounts drawn in accordance with cost accounting separation published or otherwise made publicly available? 
Yes.

61. Do the separated accounts clearly show transfer charging arrangements between SMP products and all relevant downstream markets?

Yes.

C.5. Rights of way and facility-sharing (FD article 11)

62. Are operators entitled to rights of way on public land? 

Yes.

Operators granted powers under the Electronic Communications Code (the “Code”) have certain rights to install infrastructure on public land and also benefit from certain exemptions under Town and Country Planning legislation.  Operators are required to apply to Ofcom for these powers. There are presently 150 individual holders of Code powers.

For additional information, please refer to the link below:

http://www.ofcom.org.uk/telecoms/ioi/e_c_c/160778/?a=87101

63. In practice is it possible to exercise these rights in a reasonable timescale and at a reasonable cost? 

Code operators exercise their powers continuously for various reasons – to provide new connections, to repair services, and to upgrade their networks – and it is clear that the regime works in practice.  However, there are clearly costs involved in giving notice and liaising with Highway Authorities.  The Department for Transport is currently evaluating how the regime for access to roads is working – not just in relation to communications infrastructure – and considering amending the certain rules in relation to notices.
64. Are there clear rules in place stipulating the procedure and cost? 
Yes, the procedure is clearly set out in the Electronic Communications Code (which is laid down in Schedule 2 to the Telecommunications Act 1984, as amended by Schedule 3 to the Communications Act 2003.  See also the revised statement of Charging Principles published by the Director General of Telecommunications on 10 October 2003 for the purpose of fixing charges in accordance with sections 38 and 39 of the Communications Act 2003.

C.6. Numbering

65. Is number portability available for fixed numbers?  If so, is it available for all types of numbers (used for fixed services) or is it limited to geographic numbers? 
Yes, number portability is available for all types of numbers.

66. Is mobile number portability available? 

Yes.

67. What is the average timeframe and cost for porting numbers for fixed and mobile (if available)?

The timeframe for porting numbers depends on a number of factors which would make an assessment of average timeframe misleading.  Ofcom assumes that average “cost for porting” refers to retail porting charges.

For mobile number portability, the minimum timeframe is 5 days to port 25 or less mobile numbers and no more than 35 days to port more than then 25 mobile phone numbers.  For mobile subscribers, the average cost to port is usually zero, although for a small proportion (less than 10% of all mobile subscribers) of subscribers (who take service from independent airtime resellers) a porting charge of £20-£25 per number may be levied.

For fixed non-geographic number portability (number translation services like freephone, shared cost and shared revenue services), the minimum lead time is 5 working days.  Subscribers are unlikely to be charged.

	Installation type - Minimum Order Lead-time
	Lead-time in working days
	Subsequent Port Lead-time in working days

	Single Line
	4
	7

	Single Lines with greater than 10 Lines porting at same installation / time 
	14
	17

	PBX 10 lines or less
	7
	10

	PBX 11 lines or greater (or a Centrex site)
	17
	20

	Simple DDI
	17
	20

	Complex DDI (or a multi-site full/partial VPN)
	22
	25

	ISDN 10 lines or less
	7
	10

	ISDN 11 lines or greater
	17
	20

	Subsequent growth of previously exported numbers, step increase of 11 lines or more
	10
	


68. What proportion of fixed and mobile numbers were ported in 2004?

In April 2004, Mason Communications Ltd, who carried out a study for Ofcom, estimated cumulative ports of geographic numbers as a percentage of exchange lines to be 5.2%, with annual ports as a percentage of exchange lines being 0.9%.  Ports of geographic telephone numbers (in 2004) were estimated to have leveled off at about 300,000 per year.  For mobile number portability, it is estimated that the percentage of ported number to mobile subscribers was 1.54% in 2003, increasing to 2.11% in 2004.  

69. Which, if any, number ranges are available to VoIP providers eg geographic/special VoIP range?

Geographic, Location Independent ECS, Personal and NTS numbering ranges (if appropriate).

D. key access products or regulatory tools by area

D.1. Narrowband voice

70. What is the level of interconnection tariffs for call termination with interconnection at the local, single and double tandem switch level?
	Interconnection services
	Call setup


	Per minute


	

	
	Peak
	Off-peak
	Peak
	Off-peak
	

	Local exchange
	
	
	0.3700
	0.1694
	Eve

	
	
	
	
	0.1334
	w/e

	pence
	0.0
	0.0
	0.2514
	0.1151
	Eve

	
	
	
	
	0.0906
	w/e

	Single tandem
	
	
	0.5233
	0.2396
	Eve

	
	
	
	
	0.1887
	w/e

	pence
	0.0
	0.0
	0.3555
	0.1628
	Eve

	
	
	
	
	0.1282
	w/e

	Double tandem short
	
	
	0.8912
	0.4080
	Eve

	
	
	
	
	0.3213
	w/e

	pence
	0.0
	0.0
	0.6055
	0.2772
	Eve

	
	
	
	
	0.2183
	w/e

	Double tandem medium
	
	
	1.1469
	0.5252
	Eve

	
	
	
	
	0.4135
	w/e

	pence
	0.0
	0.0
	0.7792
	0.3568
	Eve

	
	
	
	
	0.2809
	w/e

	Double tandem long
	
	
	1.4999
	0.6866
	Eve

	
	
	
	
	0.5408
	w/e

	pence
	0.0
	0.0
	1.0190
	0.4665
	Eve

	
	
	
	
	0.3674
	w/e

	Daytime: Mon-Fri 08.00-18.00 / Evening: Mon-Fri 18.00-08.00 / Week-end: all Sat & Sun

Valid from 1 April 2005 until superseded by new price list.
	
	


71. Are new entrant operators entitled to apply higher charges than the incumbent operator for termination services on their networks?  If so, are these tariffs based on an application of the delayed reciprocity principle or can these tariffs be justified on the basis of a cost analysis? 
Ofcom reviewed competition in the provision of fixed geographic call termination services in 2003.  This review concluded that all operators who terminated fixed geographic calls had significant market power in doing so.  As a result, Ofcom imposed obligations on all operators, which required them to meet reasonable requests for fixed geographic call termination and to do so on fair and reasonable terms, conditions and charges.  In practice, most operators have chosen to set charges on the basis of a contractual agreement with BT, in which charges are set on the basis of BT’s costs.
In terms of a completely new entrant, they would, at least until such time as Ofcom carried out a market review in relation to the market for fixed geographic call termination on their network (if that was the defined economic market), be allowed to charge what they liked.  Or at least they would, in theory.  In reality, it is likely that Ofcom would receive a dispute should anyone propose to charge more than others.
72. Is carrier selection and preselection implemented? 

Yes, Carrier Selection and Carrier Pre-Selection are both implemented in the UK.
73. What is the market share (revenue) of alternative operators in the fixed voice market? 
The incumbent held a 63.7% share of the fixed voice telephony market (all fixed calls including internet, in terms of revenue) at 31 March 2004, down 0.8% on the previous year (Source: European Commission 2004 report on the implementation of the new EU regulatory framework).  

74. What is the level of interconnection tariffs for call origination at the local, single and double tandem switch level?
BT's interconnection rates as of 1 April 2005 are shown below.  These were, at that point, all subject to regulation for these services, based on BT's market power.  BT's 24 hour average pence per minute charges from that date were: 

· local exchange call origination: 0.1827 

· single tandem call origination: 0.2541 

· double tandem call origination has 3 prices based on distance

· short (under 100km): 0.4254 

· medium (100-200km): 0.5445

· long (over 200km): 0.7088

(Note - for all services, add 0.061 ppm if the call origination service is purchased with operator assistance).
75. Is wholesale line rental (WLR) implemented?  What proportion of active incumbent fixed lines are wholesaled through WLR? 

Yes, WLR is implemented in the UK.  As of end-August 2005, there were 600,332 residential WLR analogue lines in the UK (representing 3.1% of the incumbent’s (i.e. BT’s) fixed residential lines) and 795,472 business WLR analogue lines in the UK (representing 9.8% of BT’s fixed business lines), making a total number of 1,395,804 analogue WLR lines (equal to 5% of BT’s fixed lines).

BT’s WLR charges are cost-oriented.  Currently, the residential WLR charge is £8.74 / month (excluding VAT), and the business WLR charge is £9.95 / month (excluding VAT).  The charges for setting up WLR are: £1.41 (ex VAT) for transferring an existing line from BT (or another WLR provider), and £91.99 / line (ex VAT) if a new physical line needs to be installed.  There are also separate charges for additional services.  These are also required to be cost-oriented, and further details can be found at: 

http://www.btwholesale.com/application?origin=spplParts.jsp&event=bea.portal.framework.internal.refresh&pageid=spplSubpartSummary&nodeId=navigation/node/data/service_and_support/pricing/sppl/36/Part6/navnode_8_11_1_1_36_6.
D.2. Mobile 

76. What is the peak-rate fixed to mobile termination charge applied by the largest mobile operator in your country?  8.5 pence per minute or 11.19 eurocents per minute
	Peak time
	Off-peak time
	Comments

	Eurocents per minute
	Eurocents per minute
	

	O2
	O2
	Day

Mon-Fri 08.00-18.00

Eve(E)

Mon-Fri before 08.00 & after 18.00

Weekend(W): all day Sat and Sun

Ofcom has set price regulation for 2G MTRs applicable from 1 Sept. 2004

	(GSM)

Pence

6.310
	(GSM)

Eurocents

9.29
	(GSM)

Pence

6.310(E)

3.140(W)
	(GSM)

Eurocents

9.29

4.62
	

	T-Mobile
	T-Mobile
	

	(DCS-1800)

Pence

8.900
	(DCS-1800)

Eurocents

13.10
	(DCS-1800)

Pence

4.000(E)

4.000(W)
	(DCS-1800)

Eurocents

5.89

5.89
	


77. Is fixed to mobile termination subject to regulation?  Is mobile to mobile termination subject to regulation?  If so, please specify the regulatory conditions applied e.g. price control, non-discrimination. 

Yes, price control and non-discrimination are imposed on both fixed to mobile and mobile to mobile termination.

78. Where price regulation is applied, are prices required to be cost-oriented?  Has a glide-path been applied, and if so, at what date are prices projected to reflect actual costs? 
The charge caps are fixed and believed to reflect costs today, so there is no need for a glide path. 
79. Where non-discrimination is applied to fixed to mobile and/or mobile to mobile offnet rates, is the mobile operator required to demonstrate that it is not discriminating with respect to its own ‘internal’ onnet rates?

No.

80. What are the market shares (by revenues) of the 2 largest mobile operators? 

Vodafone: 29%.

O2: 23%.

81. What is the price of a basket of average user mobile retail services (OECD methodology)?

44.8 EUR (10th Implementation Report, figure 56).

82. Is one or more MVNO operator operational?  If so, what is the MVNO market share of mobile revenues (or subscribers)?  Is MVNO access subject to regulation?

The UK has a number of mobile providers that could be called MVNOs (although Ofcom does not define 'MVNO' specifically).  The ones with the most subscribers (at the end of June 2005) are:

· Virgin Mobile (c.4 million subscribers, or c.6.5% total UK subscribers)

· Tesco Mobile (c.550,000, or 0.9% total subscribers)

· BT Mobile (c.400,000, or 0.6% total subscribers).  

In total, there are 6.7 million subscribers who are signed up to a company other than one of the 5 UK networks.  This equates to about 11% of the total.  New entrants are still emerging, such as easyMobile and ExtremeMob.

The UK does not have regulation mandating access for MVNOs.  No UK MNOs have SMP in the market for wholesale access & call origination, so all MVNO agreements with MNOs are arranged on a commercial basis.
D.3. Business services

83. Are there any wholesale partial private line offers ("ppcs") in your country? 

Yes.  PPCs were first introduced in 2002, and the leased lines market review of June 2004 concluded that it was still appropriate to require BT to make available PPCs at bandwidths up to and including 155Mbits/s.

84. Are PPCs required to be cost-oriented, and is the cost-orientation principle effectively applied? 
Yes.  PPC terminating segments are the subject of a price control, as well as a cost orientation obligation, and trunks segments (symmetric broadband origination) are required to be cost orientated.  

85. What are the tariffs offered (connection and rental) for PPCs for 2Mbits/s 2 km?

2,824 EUR (connection charges).

157 EUR (rental charges) (10th Implementation Report, figures 38 and 39).

86. Are there any specific measures to prevent discrimination in the provision of ppcs and leased lines? e.g. KPIs 

Yes, BT is prohibited from undue discrimination between PPCs and retail leased lines and is required to publish KPIs on a quarterly basis to enable Ofcom and its competitors to assess this.  

87. Do the leased line wholesale and PPC products include a Service Level agreement including delivery and restoration times and financial penalties for failure to meet targets?

Yes.

88. Are there any restrictions applicable to the migration from leased lines to ppcs?

No.

89. Is a Wholesale Ethernet Service (WES) available?  If not, is it under consideration by the NRA? 
Yes it is available.

D.4. Broadband

90. Is full local loop unbundling and shared access available?

Yes.

91. What is the set-up and recurrent  tariff charged for both full and shared ULL access? 

	Full access
	Shared access

	Active loop:

· One-off: £ 34.86 (50.30 EUR)

· Annual: £ 80 (115 EUR i.e. 9.60 EUR per month)
	· One-off: £ 34.86 (50.30 EUR)

· Annual: £ 15.60 (22.50 EUR i.e. 1.90 EUR per month)

· Charges set by Ofcom on 16 Dec. 2004.  Applicable from 1 Jan. 2005.

· See Big Five Update No 54.


92. Are associated facilities such as co-location required to be made available at cost-oriented rates?  Has the NRA intervened to specify the rates and terms for the supply of these services? 
Yes.  Ofcom is currently in the process of setting certain co-location charges.

93. What is the number of unbundled lines as a percentage of total DSL lines? 

1% (ECTA Broadband Scorecard, July 2005).
94. Do contracts for ULL and associated facilities include a Service Level agreement including delivery and restoration times and financial penalties for failure to meet targets?

Yes.

95. What connectivity options (according to ERG classification) are available for ADSL bitstream?  
Option 2: available 9%.

Option 3: available 57%.

Option 4: not available.

96. What % of DSL lines are provided by the SMP operator’s downstream operating retail arm?

34% (ECTA Broadband Scorecard, July 2005).
97. Do the wholesale broadband products include a Service Level agreement including delivery and restoration times and financial penalties for failure to meet targets?

Yes.

98. Are there any restrictions on the migration from a resale ADSL offer to a bitstream offer to fully unbundled or shared loops?
No.

99. Is a price squeeze test applied by your NRA in relation to wholesale DSL products and LLU?  Does your NRA apply a price squeeze test across the whole value chain e.g. between different wholesale products in addition to between wholesale and retail? 
No, not on an ex-ante basis.  Such a test was conducted in 2002 ex-post.  

Over the past few years, the entire Broadband value chain LLU-Wholesale-Intermediate-Retail has been assessed for margin squeeze.  
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