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ANNEX II -  BELGIUM

Preliminary remark:
The answers to the following questionnaire must take into account the fact that the five European directives to the “Package 2003” were recently implemented into Belgian law (on 13 June 2005, entering into force on 30 June 2005).  The decrees for implementing this law must still be drafted/adopted or published in the Belgian State Gazette.  For these reasons, we took into consideration the situation under the old and the new law related to Electronic Communications (hereafter “the new Telecom Law”).

A. Regulator - General functions

A.1. Speed of process

1. What is the average (median) timeframe for obtaining reservation of numbers?

Authorization to use numbers must be granted within 3 weeks of reception of the completed request (Article 11 §4 of the new Telecom Law).  In practice, reservation of numbers takes between 2 and 4 weeks.  

2. What is the average (median) timeframe for reviewing reference interconnection offers (assessed over the past three years)?

The average timeframe for reviewing reference interconnection offers is between 22 and 24 weeks.

· BRIO (Belgacom Reference Interconnection Offer) 2004 was submitted on 7 July 2003 and approved by BIPT on 23 December 2003;

· BRIO 2005 was submitted on 6 July (qualitative aspect) and 20 August 2004 (quantitative aspect) and approved by BIPT on 14 December 2004 (for the qualitative aspects) and 31 December 2004 (for the quantitative aspects).

The main concern of new entrants is that a final version of the BRIO (available on the Belgacom website) is only released by end-January of each year, which is too late for budgetary planning.

3. In practice, what is the average (median) timeframe for the negotiation of a standard (reference) interconnection or access agreement for a new entrant which does not yet have an interconnection agreement with the incumbent operator?

BIPT is free to fix the timeframe it deems appropriate to complete negotiations on an interconnection agreement.  Under the new Telecom Law, a Royal Decree must be drafted to determine the minimum requirements that must be included in interconnection agreements.  In practice, depending on the operators involved, negotiations can take between 3 months and 1 year.

A.2. Transparency and consultation 

4. Is your NRA required to hold public consultations prior to deciding on issues of general interest? 

The Law provides that the BIPT may organise a public consultation when a draft decision is likely to have a major impact on a relevant market or on trade between EU Member States as regards specific issues listed in the Law (Articles 140 and 141 of the new Telecom Law).  In general, the BIPT will hold a public consultation only where there is a risk of the overall telecommunications market being affected.  In its last “Management Plan” of 31 July 2003, the BIPT also mentioned that: “…it became mandatory for the BIPT to systematically consult the interested parties in a neutral and objective way.  The BIPT will provide all parties with non-confidential information needed for their contributions….” - “…there will be a publication on the BIPT’s website each time a consultation will be of general interest.  The timeframe will be reasonable.”  In addition, the Law on the BIPT also provides for the obligation for BIPT to hear all "interested parties", this is applied quite extensively by the BIPT.  

5. What timescale is usually given for formal consultation? 

The public consultation may not exceed 2 months (Article 140 §1 of the new Telecom Law).  In practice, formal consultation may take from 9 working days to 1 month after its publication on the BIPT website.  

6. Does the NRA engage with stakeholders on a non-discriminatory basis early in the decision-making process other than through formal written consultation, e.g., through workshops or meetings?

Yes.  The Platform of Alternative Operators, comprising both fix and mobile operators, submitted to the BIPT the results of certain analysis carried out in collaboration with external consultants.  These concerned several consultations on the determination of the operators’ contribution (excluding Belgacom) to the USO funds, the elaboration of a WACC methodology, and the elaboration of BRUO/BROBA cost models.  The BIPT also organises on a regular basis Spectrum Management Meetings in the context of LLU and BRUO-BROBA Coordination Meetings. 

7. Is your NRA required to effectively motivate its decisions?  If so, is there any possibility of appeal in the event of the NRA's violation of its obligation to motivate its decision? 

Yes.  Since it is an administrative authority, the NRA is required to motivate its decisions.  In practice, the motivation in BIPT decisions can be rather limited.  Also, BIPT has no obligation to motivate its refusal to intervene, which has proven problematic as it limits the ability of operators to challenge regulatory inactivity.  An appeal against a decision of the BIPT’s Council may be brought before the Court of Appeal of Brussels, which is competent for all telecom related matters.  The Highest Administrative Court (Conseil d’Etat) is competent for a limited number of specific issues (e.g., employment issues).  

8. Is your NRA required to publish all its decisions upon their adoption?

The BIPT is required to publish its decisions on its website (Article 22, 8° of the Law of 17 January 2003 on the BIPT, “Law on the BIPT”).  A Royal Decree establishing detailed rules (including rules on the publication of decisions and opinions of the BIPT Council, as well as the timeframe for such publications) has been drafted but remains to be adopted.  In practice, the Council of the BIPT is publishing some of its decisions on its website.  Decisions affecting only some operators are only communicated to the interested parties.

9. Does your NRA disclose and consult on its action plan on a regular basis? 

Yes.  The Institute shall publish a management plan every six months (Article 34 al. 2 of the Law on the BIPT).  This management plan is available on the BIPT’s website, but is not subject to prior consultation.

10. Are the costs of operating the NRA transparent and available through audited accounts?

The accounts are verified by the Cour des Comptes /Rekenhof but are not published in detail.  The Annual Report 2004 only contains a short paragraph concerning the BIPT's finances.  This paragraph does not contain any details.  

A.3. Powers and sanctions

11. Are the powers of your NRA clearly defined by law? 

Yes.  The BIPT's powers to intervene in matters, including market analysis, price squeeze, universal services and interconnection/access negotiations are defined.  However, there have been issues in relation to the inadequacy of the BIPT's powers to intervene to ensure reasonable conditions of interconnection.  In addition, the incumbent is also challenging the NRA's powers under the transitory regime.  

12. Are the NRA’s powers consistent with powers attributed to NRAs in the new regulatory framework?  Please answer with reference to any infringement proceedings undertaken by the European Commission for failure to adequately implement the framework.

In general, NRA powers are in line with the principles of the new regulatory framework.  However, remedies that are not provided for the new Telecommunications Law can only be imposed by the Government.  In addition, the powers of the regulators of the Communities which are competent for broadcasting matters are not necessarily in compliance with the EC Directives.

13. Is your NRA entrusted with the power to impose fines?  If so, up to what level?  Does it include also the possibility of imposing periodic penalty payments or of suspending the commercial launch of services?

Yes.  The Council may impose an administrative fine of a maximum of 5,000 EUR on individuals and fines ranging from 0,5% to 5% of the last annual turnover achieved on the relevant market (Articles 21 §1 and §2 of the Law on the BIPT).  The fine may, however, not exceed EUR 12,5 million.  The Law does not provide for the possibility to impose periodic penalty payments.  In the event of serious or repeated breaches of the law, the BIPT Council may impose a partial or total suspension of the network exploitation, the supply of services, or the commercialisation or use of any relevant service or product.  Finally, there are also certain issues in relation to matters under the competence of the Communities (the Flemish, French and German-speaking Communities are competent for media, culture, etc.).  This has led to the annulment of the Law on the BIPT by the Arbitration Court and the adoption of (a draft) cooperation agreement between The Federal regulator and the Communities.
A.4. Scale of resources

14. What is the number of employees employed for general regulatory issues (excluding frequency and numbering management)?  How many competition economists are included in the staff?  How many competition lawyers?  What proportion of staff has private sector experience?

Approximately 30.  This is considered insufficient.

The number of economists and competition law specialists is very limited.  The BIPT recently initiated a hiring process in order to recruit additional staff.  The results of this hiring process are not yet known.

15. Are the procedures for selecting the NRA's personnel fair and open (e.g. conducted through a transparent external selection procedure)? 

BIPT personnel can either be civil servants or regular employees.  Civil servants are selected on the basis of the general State recruiting exams organised by the “Selor” (Federal office in charge of recruiting civil servants) and an additional exam organised by the BIPT.  Thus, the procedure for selecting the NRA's personnel is fair and open.

The BIPT can also hire contractual employees in replacement of civil servants under specific conditions on a temporary basis.  However, very few contractual employees are hired on this basis because of the applicable legal restrictions.

16. Does your NRA have the financial freedom to set levels of remuneration to attract appropriate staff? 

Since a large majority of the NRA’s staff are civil servants, the fixed pay-scale provided for by law applies to NRA personnel (Royal Decree of 11 July 2003 amending Royal Decree of 18 March 1993 fixing the financial status of the personnel of the BIPT).  These levels of remuneration do not match private sector compensation levels.  BIPT may also hire external persons on an ad hoc basis.  These persons carry out their tasks within the NRA on a contractual basis (Art. 73 of the Law of 21 March 1991 and Royal Decree of 18 March 1993).  It should be noted that the remuneration of the Members of the Council of the BIPT has been set a level that is significantly higher than the pay-scale applied to ordinary civil servants.

17. Can and does your NRA have recourse to outside expertise such as consultants?  Is sufficient budget allocated to enable them to do so where necessary?

The Law grants the BIPT financial autonomy, allowing it work in collaboration with external consultants.  In fact, several consulting companies are currently working for BIPT.

Since August 2005, the Institute has made two tenders for the implementation of certain SMP-obligations  (i.e., cost orientation and accounting separation, and provision of universal service) and in relation to certain anti-competitive pricing practices.

A.5. Effectiveness of appeal procedure

18. Does the appeal of a NRA decision automatically suspend the binding effects of the decision in question?

An appeal brought against a BIPT decision has no suspensory effect, except for those decisions imposing a fine (Article 2 §2 of the Law on Legal Remedies and Dispute Settlement Procedures).  However, the Council of Ministers may, upon the proposal of the Minister of Telecommunications and on the basis of a motivated decree, suspend the execution of certain decisions taken by the BIPT (Article 15 §1 of the Law on the BIPT
). 

19. If the appeal does not automatically suspend the binding effects of the decision of the NRA, what is the applicable standard to obtain such suspension and how is it applied in practice?

There is no case law yet interpreting the standard that must be met to obtain suspension of an NRA decision.  However, if the Court of Appeal of Brussels were to follow the case law of the Highest Administrative Court (Conseil d’Etat), a suspension could only be obtained by establishing that implementation of the decision would cause serious and irreparable harm.  The Highest Administrative Court interprets the notion of “serious and irreparable harm” in a very restrictive way.

20. What percentage of decisions taken since September 2002 was appealed? 

Since June 2003 (when the BIPT Council was created), out of 48 BIPT Council decisions, approximately 22 decisions have been appealed before the Court (i.e., corresponding to an average of 46% of decisions appealed).

In accordance with the management plan (2nd half of year 2005), 10 new cases have been introduced before the Court of Appeal of Brussels.  4 judgements have already been handed down, while 20 cases concerning the regulation of the electronic communication market are still pending before the Highest Administrative Court, and 22 cases are pending before the Court of Appeal of Brussels.

21. What is the average (median) timeframe from the filing of an appeal until the outcome?

The appeal procedure generally takes one to two years.

22. What proportion of court judgements reached since September 2002 resulted in the NRA determination being annulled or overturned?

So far, all judgements rendered have annulled or suspended BIPT decisions.

A.6. Independence

23. Is your NRA subject to any injunctions from political authority (other than through removal), when performing its regulatory tasks (e.g., grants authorizations, conducts market analyses, defines SMP operators, imposes/enforces remedies?) 

Under the new regulatory framework, the BIPT has become an independent administrative authority.  However, the following issues remain:

· The Law still enables the Council of Ministers to suspend, under certain conditions, a decision of the BIPT that is considered illegal or contrary to the public interest (Article 15 of the Law on the BIPT).  Although the Royal Decree defining the specific areas in which a BIPT decision may be suspended by the Council of Ministers has not yet been adopted, the Government is planning to adopt such Decree in the coming months.  This potential for political intervention is a significant cause of concern.

· The licences required under the current regulatory framework (i.e., voice telephony, fixed network and mobile licences) are still granted by the Minister of Telecommunications.  However, under the new regulatory framework, these licences will be granted by the BIPT.

· The grounds for removal of the BIPT’s members still allow for a certain degree of political intervention.

· Remedies not provided for under the New Telecommunications Act can only be imposed by the Government.

· Local Communities (Flemish, French, and German-speaking communities) in charge of media and broadcasting must be consulted for matters that also pertain to their competence.  This could also give rise to potential concerns.

24. What is the duration of office of your NRA's management?  Is there a possibility of re-appointment?

The duration of the NRA management’s office is 6 years (Article 17 §2 of the Law on the BIPT).  The NRA’s management may be re-appointed (Article 17 §2 al. 2, 3).

25. What are the grounds for removal of your NRA's management?

Members of the Council are dismissed upon the proposal of the Minister of Telecommunications, and approval by the Council of Ministers (Article 17 §5 of the Law on the BIPT).  Also, the Law provides for an evaluation of the President and the members of the Council every two years, and a final evaluation at least six months before the end of the six-year term (Royal Decree of 11 May 2003 fixing the financial remuneration of the President and the members of the Council, the "Royal Decree of 11 May 2003", Article 14).  According to the Law, the Government may remove the President or members of the Council in case of (i) non-compliance with their general obligations of competence, integrity or independence provided for under Article 17 §3 of  the Law on the BIPT or (ii) a negative evaluation (Articles 20 and 21 of the Royal Decree).

26. What are the eligibility requirements for your NRA's management?

The Council is composed of a President and three members, with parity of Dutch and French-speaking members.

The members of the Council are appointed on the basis of their competence, integrity and independence (Article 17 §2, 3 of the Law on the BIPT).  They are appointed by the King upon the proposal of the Minister of Telecommunications and after their approval by the Council of Ministers.  Members of the Council may not have any interest in undertakings that are active in the telecommunications market and may not exercise any functions in such undertakings.  The Law on the BIPT also provides for a "cooling off" period of two years after holding such position.

The President must have a professional experience of at least ten years in the telecommunications or postal sector (Article 4 of the Royal Decree of 11 May 2003).  The other members of the Council must have a professional experience of at least five years in the postal or telecommunications sector or experience as an economic analyst of at least five years.  Members of the Council also require experience in negotiating with European institutions.
27. Are clear objectives assigned to the NRA for its long term actions set in the law or defined by NRAs? Are such objectives consistent with the objectives in the Framework Directive?

The Law does not provide for any long-term NRA objectives.  However, the BIPT defines its activities/objectives for the next period of six months in its “Management Plan”.  The Management Plan is published every six months and is available on BIPT’s website.

28. What percentage of the incumbent share capital is held by the Government?  Does it confer control?

The Belgian State currently holds a controlling 50% plus one share stake in Belgacom, which in turn holds a 75% share in Belgium’s largest mobile operator (Proximus, Belgacom Mobile).

A.7. Market analysis procedure and imposition of remedies

29. Of the 18 markets identified in the Commission’s recommendation, how many SMP analyses have been completed and accepted by the article 7 task force? 

None.

30. For those analyses where significant market power was found, have remedies been imposed in all cases?

Not applicable.

31. Are market analyses conducted in consultation with the competition agency?  Has the analysis been conducted in a rigorous manner following competition law and economic principles as set out in the Commission’s Guidelines on the interpretation of Significant Market Power?

The Institute is required by Law to submit its decisions to the Competition Council (Article 55 § 4 and 5 of the new Telecom Law).  According to the Law, the Competition Council shall, within 30 calendar days, issue an opinion.  If the Competition Council fails to provide an answer within the given timeframe, the BIPT's decision is deemed to be approved.

Concerning its management plan, the Institute has drafted a Royal Decree with a view to organizing its cooperation with the Competition Council and the Competition’s service.  This draft has been communicated to the Minister in December 2004.  In the meantime, the Institute and the Competition Council have entered into a Protocol of Cooperation.  
32. What is the average (median) timescale from the start of the market analysis process to the imposition of remedies where significant market power is found?

Not applicable.

B. regulatory dispute settlement in interconnection and access issues (art 20 framework Dir)
B.1. Speed of process

33. What was, over the past two years, the average (median) timeframe for obtaining a decision from the dispute settlement body?

Under the old regulatory framework, the average timeframe for obtaining a decision of the Interconnection Chamber was approximately 4 months.  The Law on Legal Remedies and Dispute Settlement Procedures abolished the Interconnection Chamber and transferred competence to act as the dispute settlement body to the Competition Council.  According to the Law, the Competition Council is required to take a decision within 4 months (Article 4 of the Law on Legal Remedies and Dispute Settlement Procedures).  No dispute settlement procedure has been initiated before the Competition Council so far.  Thus, it remains to be seen whether the Competition Council will comply with the timeframe set by the Law.  It should be noted that the Law does not provide for any sanction where the Competition Council fails to comply with the set timeframe.  Since the Competition Council is manifestly under-staffed, compliance with the 4 months timeframe could eventually become a serious matter of concern.  

34. Can your dispute settlement body adopt interim measures prior to final settlement of the dispute? 

The Law on Legal Remedies and Dispute Settlement Procedures does not explicitly provide for the competence of the Competition Council to grant interim measures.  It is possible, however, that the Competition Council could order provisional measures under Section 6 of the Law of 5 August 1991 on the Protection of Economic Competition (“Law on the Protection of Economic Competition”).

35. Has the dispute settlement body adopted interim measures in practice, and if so, is this standard practice or only in exceptional circumstances? 

Not applicable.  No procedure has been initiated before the Competition Council thus far.

B.2. Due process

36. Is the dispute settlement process subject to the principle of contradiction (due process)?

Yes (Article 27 of the Law on the Protection of Economic Competition).

37. What are the possibilities to appeal a decision of the dispute settlement body?  

Decisions of the Competition Council may be appealed before the Court of Appeal of Brussels (Section 9 of the Law on the Protection of Economic Competition).  Whether this also applies to decisions adopted by the Competition Council acting as the dispute settlement body remains to be seen.

B.3. Effectiveness of sanctions

38. Is your dispute settlement body entitled to impose fines or periodic penalty payments?  Has it used these powers?  Please elaborate.

The Competition Council may impose fines and periodic penalty payments (Section 7 of the Law on the Protection of Economic Competition).  These sanctions, however, only apply to competition law infringements or failure to cooperate in the course of investigations.  The Competition Council does not have the power to impose fines when it acts as a dispute settlement body within the framework of the Law on Legal Remedies and Dispute Settlement.

39. Does your dispute settlement body have the power to enforce its own decisions?

The BIPT is in charge of ensuring that the undertakings concerned comply with the decisions of the Competition Council when it acts as a dispute settlement body. 

B.4. Effectiveness of appeal procedure

40. Does the appeal of a decision of the dispute settlement body automatically suspend the binding effects of the decision in question?

No.  The appeal does not have an automatic suspensory effect (Article 43 bis § 4 of the Law on the Protection of Economic Competition).

41. If the appeal does not automatically suspend the binding effects of the decision of the dispute settlement body, what is the applicable standard to obtain such suspension and how is it applied in practice?

Case law has not yet interpreted the standard for obtaining such suspension.  If the Court of Appeal were to follow the case law of the Highest Administrative Court (Conseil d’Etat), suspension could only be obtained where establishing that implementation of the decision would cause serious and irreparable harm.  The notion of “serious and irreparable harm” is interpreted very restrictively by the Highest Administrative Court.

42. What percentage of decisions taken since September 2002 was appealed? 

No dispute settlement procedure has been initiated before the Competition Council yet.  Under the former Law, the Interconnection Chamber issued four decisions, none of which was appealed before the Highest Administrative Court.  

43. What is the average timeframe from the filing of an appeal until the outcome?

Not applicable (no decision has been appealed yet).

44. What proportion of court judgements reached since September 2002 resulted in the NRA determination being annulled or overturned?

Not applicable (no decision has been appealed yet).

C. General market access conditions
C.1. Access obligations (AD article 12) 

45. Does your NRA clearly specify its policy in relation to the obligation to supply access?

The NRA does not usually communicate a mission statement nor its policy objectives in relation to the regulation of access services.

46. Where access has been mandated, does your NRA typically require (e.g., as part of a stated policy) dominant operators to publish a reference offer for access?

The publication of a reference offer for unbundled access (full and partial unbundling) and bitstream access is required by law (EC Regulation and Royal Decree on ULL and bitstream access of 12 December 2000).  Publication of a reference offer for interconnection was required under the old regulatory framework and may be imposed upon an SMP operator as a remedy under the new Telecom Law.  

47. Is there a standard procedure available for operators to negotiate access products/services not explicitly provided for in the standard reference offers?  In the last 3 cases where such a product was requested, how long did it take for the matter to be resolved and was regulatory intervention necessary?

Operators are free to request access services not explicitly provided for in the standard reference offer.  There is, however, no standard procedure for such “additional” request.  In general, regulatory intervention is required in order to obtain a new type of access (e.g., LLU experience).

48. Are SLAs commonly available for regulated products?  Does your NRA impose on SMP operators obligations in relation to SLAs?  Is the effectiveness of SLAs regularly reviewed in light of evolving market demands and changes in the retail offers of SMP operators? 

The SLA for Half Links (PPC) is the same as the SLA for leased lines.  Belgacom has launched both a basic SLA and an improved SLA for raw copper and bitstream access.  Belgacom’s service level performances are, arguably, not monitored by the NRA in a proactive way.  Arguably, Belgacom’s service level performances are not monitored by the NRA in a proactive way.

49. Do SLAs include provision for financial penalties for failure to meet contractual conditions?

Yes.

C.2. Non discrimination and price squeeze (AD article 10)

50. Is non-discrimination an obligation routinely imposed in markets where one or more operators are found to have SMP?

The non-discrimination obligation is provided for under the current transitory regulatory framework.  There is no experience yet under the new Telecom Law.  Under its current administrative practice, BIPT has not enforced the non-discrimination obligations on SMP operators in a coherent manner.

51. Do non-discrimination requirements apply across the value chain – i.e. between wholesale products as well as between wholesale and retail? 

In theory, non-discrimination requirements apply across the value chain.  However, in practice, these requirements do not always appear to be thoroughly applied.  

52. Does the NRA have rules in place to guard against price squeeze e.g. a notification or publication requirement for wholesale and retail tariffs which enables the NRA/competitors to verify compliance?

No.  This question is currently examined in the context of the market analyses. For markets 1 and, 2, for example, the BIPT proposes a notification obligation which would allow it to verify the absence of a price squeeze.  

53. Has your NRA applied price squeeze tests in response to allegations of discrimination?  Please provide recent examples.

Occasionally.  In its draft decision of 29 August 2005 concerning the Belgacom offer ‘Happy Time’, the BIPT analyzed a number of principles with a view to applying a price squeeze test.  It eventually referred the matter to the Competition Council, after consulting the market.  In September 2005, the BIPT published a call for tender to select a consultant to develop a methodology to evaluate the tariffs of the SMP operators and identify possible price squeezes. 
54. Does the NRA have specific provisions to enforce non-discrimination on non-price terms eg requirement for transparency of internal contracts, publication of internal SLAs, use of KPIs to identify differences in treatment?

No.

C.3. Price control (AD article 13)

55. Does your NRA have a clear policy about how price controls are applied in given circumstances e.g. cost-orientation, retail minus or benchmarks?

No market analysis has been completed yet.  In its practice, BIPT has already used various methods for regulating "cost-oriented tariffs".  
56. If cost-orientation is applied, which methodology is used (e.g. historic or current FAC or LRIC)?  Is the methodology clearly specified?

The cost accounting method is presently based on fully distributed costs ("FDC").  Assets are valuated on the basis of the current cost accounting method ("CCA").

57. Is information made available (e.g., number of subscribers, cost allocation between network components, WACC) enabling competitors/third parties to understand cost models and assess regulated operators' compliance with cost orientation?

The BIPT published a description of the top-down cost model for both interconnection and mobile interconnection charges.  Information provided by the BIPT is limited and does not contain any detailed figures.  In fact, these detailed figures are considered as confidential.  In July 2005, the BIPT organised a consultation on the methodology of calculating the WACC in its cost models, which is expected to improve transparency for calculating the WACC.

C.4. Cost accounting separation (AD article 11)

58. Are SMP operators subject to cost accounting separation obligations?  Please indicate the markets in relation to which cost accounting separation is applicable?

Thus far, BIPT has failed to effectively enforce this obligation.  However, the BIPT is currently drafting a Royal Decree on accounting separation in relation to Article 60 §1 of the new Telecom Law, which empowers the BIPT to impose accounting separation obligations on all activities relating to access and for which an operator is considered to have SMP.

In its decision dated 6 April 2004, the BIPT’s Council required the fixed and mobile incumbent operator (Belgacom NV) to publish on its internet website a public version of the accounting separation report for 2000 and 2001.  Belgacom has appealed this decision before the Court of Appeal.  To the knowledge of the operators, the Court has not yet pronounced a stay of execution.  In the meantime, on 20 October 2004 and 12 May 2005, letters were sent by the Platform of Alternative Operators to request the Institute to use its powers against the incumbent operator for its failure to comply with its obligation to publish its accounting separation reports.  In response to these requests, the BIPT has launched a consultation on the Accounting Separation for 2002 of the incumbent operator (Belgacom NV).

59. Is the methodology for accounting separation clearly specified and subject to consultation?  

The BIPT has not yet published any guidelines or adopted a public statement concerning its adherence to these EU guidelines.  Nevertheless, the BIPT has organised a consultation with regard to its draft decision on the accounting separation of Belgacom’s 2002 financial results.

60. Are the accounts drawn in accordance with cost accounting separation published or otherwise made publicly available?

No.  However, BIPT has organized a consultation with regard to its draft decision on the accounting separation of Belgacom's 2002 results.  

61. Do the separated accounts clearly show transfer charging arrangements between SMP products and all relevant downstream markets?

The BIPT has never disclosed any transfer charges between wholesale and retail markets.

C.5. Rights of way and facility-sharing (FD article 11)

62. Are operators entitled to rights of way on public land? 

Rights of way on public land are provided for under Articles 97 and 98 of the Law of 21 March 1991 on the Reform of Certain Public Economic Undertakings.  Although licensed operators have free rights of way on public land, municipalities and regions increasingly claim financial compensation or impose additional conditions for use of public land.  The Flemish Government has, for instance, issued a decree imposing fees on operators using the public domain.  The legality of this decree is currently being challenged by both the Federal Government and several operators before the Highest Administrative Court.

63. In practice is it possible to exercise these rights in a reasonable timescale and at a reasonable cost?

It is considered that the charges levied for the roll-out of certain networks are unreasonable and discriminatory.  Mobile operators have also encountered significant regulatory hurdles for the roll-out of their networks since 1999, which has essentially benefited the incumbent operator.

64. Are there clear rules in place stipulating the procedure and cost? 
No.

C.6. Numbering

65. Is number portability available for fixed numbers?  If so, is it available for all types of numbers (used for fixed services) or is it limited to geographic numbers? 

Yes.  Number portability is available for fixed numbers (both geographic and non-geographic numbers).  

66. Is mobile number portability available?

Yes.  Mobile number portability has been available since 1 November 2002 (date of publication of Royal Decree of 29 September 2002).

67. What is the average timeframe and cost for porting numbers for fixed and mobile (if available)?

For fixed numbers: 

· Simple porting: four business days; 9.08 EUR.

· Complex porting: five business days; 89.70 EUR.

For mobile numbers, the BIPT had set charges at 3.86 EUR for simple porting and 23.41 EUR for complex porting.  However, this BIPT decision was suspended by the Court of Appeal.

68. What proportion of fixed and mobile numbers was ported in 2004?

Fixed: approximately 200,000 fixed numbers (out of a total of 3,362,757 lines) (10th Implementation Report).

Mobile: approximately 400,000 mobile numbers (out of a total of 8.2 million subscribers) (10th Implementation Report).

69. Which, if any, number ranges are available to VoIP providers e.g. geographic/special VoIP range?

In its Communication on VoIP services with nomadic use of 27 June 2005, the NRA decided that VoIP operators may use special geographical numbers for VoIP services with nomadic use and may apply for a deviation from the standard regulatory obligation if they comply with the following two obligations:

· they must flag the nomadic use linked to a geographic number in the emergency services database so that emergency centers are aware that the location of the caller may be different from its geographical number; 

· they must inform the user formally and at least 3 times a year about the difference between a regular telephony service and a VoIP service with nomadic use.  In particular, the user must be informed about the limited possibility to physically locate the caller for emergency services purposes.

D. key access products or regulatory tools by area
D.1. Narrowband voice

70. What is the level of interconnection tariffs for call termination with interconnection at the local, single and double tandem switch level?

	Interconnection services
	Call setup

Eurocents
	Per minute

Eurocents

	
	Peak
	Off-peak
	Peak
	Off-peak

	Local

Intro access area

Extra access area
	0.349

0.487

0.608
	0.183

0.256

0.319
	0.573

0.799

0.998
	0.301

0.419

0.524

	Belgium is split into 10 access areas.  If the call terminates in the access area where the interconnection took place, the lowest price applies.

Peak: Mon-Fri 08.00-19.00, excluding public holidays

Valid from 1 Jan. 2005 until Dec. 2005.


71. Are new entrant operators entitled to apply higher charges than the incumbent operator for termination services on their networks?  If so, are these tariffs based on an application of the delayed reciprocity principle or can these tariffs be justified on the basis of a cost analysis?

The BIPT approved higher termination charges for both Telenet and Versatel, as compared to the Belgacom termination charges.  These charges were justified on the basis of an analysis of the costs of Telenet and Versatel.  

72. Is carrier selection and preselection implemented? 

Yes.

73. What is the market share (revenue) of alternative operators in the fixed voice market?

Their market share is estimated at 20 to 30%.  

74. What is the level of interconnection tariffs for call origination at the local, single and double tandem switch level?

The same tariffs apply as for call termination services, but no call origination services are available at double tandem level.

75. Is wholesale line rental (WLR) implemented?  What proportion of active incumbent fixed lines is wholesaled through WLR? 

No.  However in its consultation document regarding markets 1 and 2, the BIPT proposes to impose WLR.

D.2. Mobile 

76. What is the peak-rate fixed to mobile termination charge applied by the largest mobile operator in your country?

	Mobile termination rates
	Mobile termination rates
	Comments

	Peak time
	Off-peak time
	

	Eurocents per minute
	Eurocents per minute
	

	Proximus

10.87
	Proximus

10.87
	All charges with call set-up of five eurocents

Peak

Proximus & Mobistar

Mon-Fri 08.00-1900

	Mobistar

14.92
	Mobistar

14.92
	


77. Is fixed to mobile termination subject to regulation?  Is mobile to mobile termination subject to regulation?  If so, please specify the regulatory conditions applied e.g. price control, non-discrimination.

Yes.  The termination rates of Belgacom Mobile and Mobistar must be cost oriented and non-discriminatory.  

78. Where price regulation is applied, are prices required to be cost-oriented?  Has a glide-path been applied, and if so, at what date are prices projected to reflect actual costs?

The BIPT has imposed a glide path.  

79. Where non-discrimination is applied to fixed to mobile and/or mobile to mobile off net rates, is the mobile operator required to demonstrate that it is not discriminating with respect to its own ‘internal’ on-net rates?

The non-discrimination obligation generally applies to SMP operators.  However, this has not prevented Belgacom Mobile from offering on-net tariffs which are lower than its termination rates.  

80. What are the market shares (by revenues) of the 2 largest mobile operators?

The combined market share in terms of revenues amounts to approximately 88%.
81. What is the price of a basket of average user mobile retail services?

41.7 EUR (10th Implementation Report, figure 56).

82. Is one or more MVNO operator operational?  If so, what is the MVNO market share of mobile revenues (or subscribers)?  Is MVNO access subject to regulation?

Several smaller MVNOs are operational on the BASE network, Belgium's third mobile operator.  MVNO access is not subject to any specific regulation under the existing regulatory framework.  In practice, the main problem encountered by new entrants pertains to the on-net tariffs applied by the incumbent.  

D.3. Business services

83. Are there any wholesale partial private line offers ("ppcs") in your country? 

Yes.  However, the half-link (PPC) offer, which is part of the Belgacom reference interconnect offer, is very limited in scope (up to 34Mbit/s and up to 20 kms in distance).  There is no equivalent wholesale offer for the Belgacom Ethernet retail services.

84. Are PPCs required to be cost-oriented, and is the cost-orientation principle effectively applied?

Yes.  PPCs are required to be cost-oriented.  However, their tariffs are currently determined on a retail minus basis.  The BIPT has commenced analysing cost-orientation of the Belgacom leased lines and PPC offers.  The BIPT announced that it will work on developing a specific cost-model for the Belgacom leased lines and PPCs.  No date for completion of this process has been confirmed so far.

85. What are the tariffs offered (connection and rental) for PPCs for 2Mbits/s 2 km?

2,107 EUR (connection charge). 

267 EUR/month (rental charge) (10th Implementation Report, figures 38 and 39).

86. Are there any specific measures to prevent discrimination in the provision of ppcs and leased lines? e.g. KPIs

The BIPT compares prices of commercial leased lines and similar PPCs with a view to preventing price squeeze.  Unfortunately, the NRA fails to proactively verify that discounts granted on retail commercial leased lines are not preventing operators from choosing PPCs instead.

87. Do the leased line wholesale and PPC products include a Service Level agreement including delivery and restoration times and financial penalties for failure to meet targets?

Yes, the same SLA applies for PPC (half-links) as for retail leased lines.

88. Are there any restrictions applicable to the migration from leased lines to ppcs?

Yes.  Although the BIPT has repeatedly tried to enable operators to migrate leased lines to regulated PPCs, a number of hurdles remain and operators are reluctant to migrate.  These hurdles include, for instance, penalties under the commercial agreements entered into by operators.

89. Is a Wholesale Ethernet Service (WES) available? If not, is it under consideration by the NRA?

Wholesale Ethernet Service is not available.  This has already been mentioned to the NRA as being in demand by the market.

D.4. Broadband

90. Is full local loop unbundling and shared access available?

Yes.

91. What is the set-up and recurrent  tariff charged for both full and shared ULL access? 

	Full access
	Shared access

	Active loop:

· One-off: 56.01 EUR or 48 payments of  1.46 EUR/month

· Per month: 11.62 EUR
	· One-off: 56.01 EUR or 48 monthly payments of 1.46 EUR /month

· Per month: 1.64 EUR for an active loop with Belgacom voice services


92. Are associated facilities such as co-location required to be made available at cost-oriented rates?  Has the NRA intervened to specify the rates and terms for the supply of these services?

Co-location is a regulated offer.

93. What is the number of unbundled lines as a percentage of total DSL lines? 

1% (ECTA Broadband Scorecard, July 2005).

94. Do contracts for ULL and associated facilities include a Service Level agreement including delivery and restoration times and financial penalties for failure to meet targets?

Yes.  There is also an improved SLA.

95. What connectivity options (according to ERG classification) are available for ADSL bitstream?

Option 2: available (14%).

Option 3: available (6%).

Option 4: not available.

96. What % of DSL lines are provided by the SMP operator’s downstream operating retail arm?

79% (ECTA Broadband Scorecard, July 2005).

97. Do the wholesale broadband products include a Service Level agreement including delivery and restoration times and financial penalties for failure to meet targets?

Yes.

98. Are there any restrictions on the migration from a resale ADSL offer to a bitstream offer to fully unbundled or shared loops?

No.  Migration is possible at the regulated tariff.

99. Is a price squeeze test applied by your NRA in relation to wholesale DSL products and LLU?  Does your NRA apply a price squeeze test across the whole value chain e.g. between different wholesale products in addition to between wholesale and retail?

The price squeeze test has been initiated, but not yet completed.

� Upon the approval of the Council of Ministers, the King establishes the list of decisions for which the BIPT is considered to have breached the law or which are contrary to general interest.
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