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Employers must observe certain obligations vis-à-vis employees when transfer-

ring a business—or part of a business—to another party, or, to use the lingo of 

the European Union, when “transferring an undertaking.” The types of undertaking 

transfers that typically trigger such obligations are either asset deals or business 

conversions pursuant to Germany’s Transformation Act (Umwandlungsgesetz), i.e., 

a merger, split-off, spin-off, etc.

n	 Section 613a of the Civil Code

Section 613a of Germany’s Civil Code states that if an employer transfers an 

undertaking, the employees of that undertaking are automatically transferred to 

the acquirer (e.g., if it is an asset deal, the buyer of the undertaking) by operation 

of law. However, because employment relationships cannot be transferred without 

any input from employees, the seller and/or buyer must provide certain information 

to affected employees so that they can make an informed decision as to whether 

to accept the transfer of the employment relationship. Failure to provide this infor-

mation may very well cause the seller and/or buyer to face legal consequences.
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German statutory law sets forth not only the information that 

employers must provide to employees as part of the trans-

fer of an undertaking, but also the rights of the employees 

receiving this information.

One fundamental aspect of German employment law is that 

all employees have the right to choose their employers, 

i.e., an employment relationship cannot be forced on an 

employee. As discussed in more detail below, even if an 

employee’s refusal to work for a new employer would lead 

to the termination of that employee—as is often the case 

with smaller employers—the fundamental right to choose 

an employer cannot be taken from an employee.

n	 Information to Employees

Even though the statutory provision setting forth the infor-

mation that employers must provide to employees is not 

Since employers have the burden of proving that they provided adequate information, they 

must put forth some effort to ensure that the employees are in a position to make an informed 

decision. Merely using boilerplate language will not suffice. In particular, employers should take 

care in discussing various rights and obligations of the employees that are to continue after  

the transaction as well as those that are to be directly impacted by the transaction.

even four years old yet, it has been the source of various 

discussions among legal practitioners. The Federal Labor 

Court recently interpreted the new legal requirements for 

the first time, thereby adding clarity to many of the out-

standing issues. 

According to Section 613a of the Civil Code, so long as an 

employer provides adequate written information regard-

ing the proposed transaction, employees have one month 

to decide whether to accept the transfer of their jobs to 

the buyer. The one-month period does not begin to toll 

until the employer has provided sufficient written informa-

tion. If a transaction is to close within one month after the 

employer has provided the notice, there will invariably be 

some uncertainty between the seller and buyer; they will 

not know how many employees will actually work for the 

buyer, as these employees still have time to object to the 
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transfer of their jobs to the buyer. This uncertainty will only 

be exacerbated if the parties are still waiting to see how 

certain key employees, e.g., those with special know-how, 

skills, or experience, will react to the transfer of the under-

taking to the buyer after the deal has already been closed.

As was confirmed by a May 24, 2005, Federal Labor Court 

decision, the one-month period fails to toll not only if the 

employer does not provide the information to the employ-

ees, but also if the information provided by the employer 

is inadequate. This is where it starts to get complicated, 

because the information required—as specifically listed 

in Section 613a of the Civil Code—is set forth in relatively 

ambiguous terms. If an employer interprets these terms 

incorrectly—which would not be the first time this was done 

by an employer—then the one-month period would not 

begin to toll, in essence extending the period during which 

the employees are entitled to exercise their right to object 

to the transfer of their jobs.

With this in mind, Section 613a(5) of the Civil Code requires 

that employers provide the following information:

•	T he timing of the transfer or, if not precisely known, 

when the transfer is planned.

•	T he reason for the transfer.

•	H ow the employees will be affected from a legal, 

financial, and social point of view as a result of the 

transfer.

•	T he measures that the employer plans to take with 

respect to the employees.

The first two points are straightforward, and employers 

generally do not have a problem satisfying these require-

ments. However, the last two points do not provide the 

same clarity the first two provide.

n	� Burden on Employers to Provide Adequate 

Information

Since employers have the burden of proving that they 

provided adequate information, they must put forth some 

effort to ensure that the employees are in a position to 

make an informed decision. Merely using boilerplate 

language will not suffice. In particular, employers should 

take care in discussing various rights and obligations of the 

employees that are to continue after the transaction as well 

as those that are to be directly impacted by the transaction. 

For example, how will the proposed transaction affect the 

various works agreements (agreements between the works 

council and management) or collective bargaining agree-

ments? How will the transaction affect those provisions that 

protect certain employees against termination? Also, will 

the seller and/or buyer be liable for the employer’s past and 

future obligations vis-à-vis the employees? 

Examples of measures that employers may take with 

respect to employees include introducing training programs 

INTRODUCTION OF NEW LABOR AND EMPLOYMENT LAWYER IN MUNICH
Jones Day is happy to announce the addition of a new 

certified Labor and Employment lawyer in our Munich 

Office. Ms. Friederike Göbbels joined the Munich Office 

last month from another well-known German law firm, 

where she headed the “Labor and Employment Law” 

group. Ms. Göbbels has vast experience in advis-

ing clients—both domestic German clients and for-

eign clients—on employment issues relating to M&A 

transactions as well as reorganizations. She also works 

closely with clients on their day-to-day employment 

law matters, such as drafting and negotiating employ-

ment agreements and managing director agree-

ments. Finally, she often appears in court to litigate 

disputes that the parties were not able to resolve out  

of court.
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to retrain certain employees and concluding an agreement 

with the works council setting forth the severance pay-

ments to be paid to employees to alleviate their financial 

losses resulting from the transfer of the undertaking, as well 

as any structural or organizational changes the employer 

may introduce after consummating the transaction.

n	I nformation Must be In Writing

So far we have discussed what type of information employers 

must provide to employees so as not to run afoul of Section 

613a of the Civil Code. Another issue is how employers must 

relay this information to the employees. Employers should 

note the following:

•	T he employee must provide the information in writ-

ing (e-mail is permissible), and the addressee as 

well as the information provided must be clear.

•	 If there is a dispute as to whether the employee 

received the notice, the employer must be able to 

prove not only that each employee in fact received 

the notice, but also when each employee received 

it. As a result, the employer should always have the 

employee sign a confirmation of receipt.

•	E ither the “former” (or still current) employer or 

the new employer may provide the information, or 

the two of them may issue a combined notice. So 

as to avoid any misunderstandings between the 

two employers, they should clearly agree between 

themselves—preferably in writing—how the noti-

fications are to take place and who is responsible  

for what.

n	�T ermination of Employment Despite Inadequate 

Information

Though the Federal Labor Court held in the above-

referenced decision that the one-month period does not 

begin to toll until the employees have received adequate 

information, failure to provide this information does not 

restrict the former/current employer’s right to terminate an 

affected employee for business reasons. Of course, the 

employer must otherwise observe the various employment 

laws when issuing such a notice of termination.

Accordingly, if an employee exercises his right to object to 

the transfer of his job to the new employer, that employee 

must keep in mind that the former/current employer may 

terminate that employee if there are no suitable positions 

available with that employer, regardless of whether the 

employer had provided adequate information regarding the 

transfer. By way of example, if a pharmaceutical company 

decides to outsource its entire IT department, and as a 

result of such outsourcing, there are no IT positions left with 

the company, then the pharmaceutical company may termi-

nate for business reasons any IT employees who object to 

the transfer of their jobs. This applies regardless of whether 

the IT employees received adequate information regarding 

the pending transfers.

n	C laim for Damages by Employees?

Though there is no specific case law on point, an employee 

who has not received adequate information could also 

make a claim for monetary damages against the former 

employer as well as against the new employer if the failure 

to make the notice actually led to damages. Since Section 

613a of the Civil Code permits either the former or new 

employer to provide the notice, the parties are subject to 

joint and several liability vis-à-vis any employee suffering 

such damages. How such damages are divided between 

the two employers is a matter that they must resolve 

between themselves.

Employers are well advised to put forth sufficient time and 

effort to provide adequate information to the employees 

in accordance with Section 613a of the Civil Code so as to 

avoid expensive and time-consuming surprises.

BE WARY OF LEASING EMPLOYEES: YOU MAY 
HAVE HIRED NEW EMPLOYEES WITHOUT EVEN 
KNOWING IT
By Jörg Rehder

Frankfurt 
Attorney at Law; Solicitor (England and Wales) 
jrehder@jonesday.com 
++49 69 9726-3122

The managing director of a German logistics company 

determines that software needs to be developed for his 

company. The company does not have the appropriate per-

sonnel or the time to develop this software. The managing 

director does not wish to hire new employees to create the 

software, because developing software is not part of the 

logistics company’s core business and it would not make 

economic sense to hire new employees for this one-time 

project. As a result, he engages a software consulting com-
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pany, and the two parties enter into a service agreement 

whereby the software company contracts to develop, test, 

and install the requested software.

n	I ntegration of Leased Employees

So far everything seems quite straightforward. However, 

in order to increase efficiency, the two companies agree 

that three software developers will be needed to develop 

the software and that they will work on site at the logis-

tics company’s offices. Not only will this give the managing 

director of the logistics company comfort in knowing that 

the developers are actually devoting their efforts exclusively 

to developing the software, but also, as questions crop  

up, the parties will be able to discuss them face to face 

almost immediately. As the months pass, the three software 

developers gradually become integrated into the logistics 

company’s operations and begin to take on tasks that were 

not originally part of the service agreement. Also, the soft-

ware developers begin to receive their assignments and 

instructions as to how to complete their duties directly from 

the logistics company’s management as opposed to their 

own “employer,” the software development company.

The above is a classic scenario that many employers in 

Germany face without realizing the potential consequences. 

The problem that arises is that the above parties no longer 

have only the service agreement in place pursuant to which 

the software development company is creating software; in 

addition, the software development company has actually 

leased three employees to the logistics company as “leas-

ing” is defined under Germany’s Leasing of Employees Act.

n	 German Leasing of Employees Act

Leasing temporary employees, much the way temporary 

employment agencies do all the time, requires the lessor 

of employees to obtain a license from the local labor office. 

German labor authorities concluded that they needed 

to regulate the leasing of employees, as otherwise it was 

thought leased employees would probably not enjoy the 

same working conditions as the employees of the com-

German labor authorities concluded that they needed to regulate the leasing of 

employees, as otherwise it was thought leased employees would probably not enjoy 

the same working conditions as the employees of the company to which the leased 

employees were being leased. In short, the labor authorities feared that leased 

employees would be subject to exploitation. However, many argue that Germany’s 

Leasing of Employees Act is an anachronism, as it applies to any leasing company, 

regardless of its size and experience in leasing employees.
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pany to which the leased employees were being leased. In 

short, the labor authorities feared that leased employees 

would be subject to exploitation. However, many argue that 

Germany’s Leasing of Employees Act is an anachronism, as 

it applies to any leasing company, regardless of its size and 

experience in leasing employees. Large, well-known tem-

porary agencies such as Manpower, Randstad, and Kelly 

Services are required to obtain and maintain their regis-

tration with the local labor office, but so are organizations 

like the above-referenced software development company, 

which leased three employees—unknowingly.

Failure to obtain and maintain the requisite licensing can 

result in a number of undesired consequences, not the least 

of which is that the leased employees will automatically 

become employees of the lessee, i.e., the company that 

took on the employees. This means that in the above sce-

nario, the three leased employees automatically became 

employees of the logistics company. Accordingly, one of 

the very things that the managing director of the logistics 

company had wanted to avoid—hiring new employees—

actually occurred unbeknownst to him.

n	P rotection against Unknown Consequences

How can a company protect itself against such conse-

quences? Very simply, check to ensure that the company 

that is making employees available to you is registered 

as a temporary employment agency. If not, the agreement 

for the leasing of the employees is invalid, and the leased 

employees automatically become employees of the les-

see. In order for the lessee to subsequently terminate these 

employees, the “new employer” will need to observe the 

various employee-friendly German employment laws; e.g., 

the social characteristics of all “comparable” employees 

must be compared to one another, and those employees 

who are in greater need of protection (taking their ages, 

years of service, number of dependents living at home, and 

any disability into consideration) will be protected against 

termination.

Further, if the leased employees are to be engaged only 

temporarily (as was the case with the above-referenced 

software developers, since they were to work with the 

logistics company only until such time that they completed 

their assigned tasks of developing, installing, and testing the 

software) and there are objective reasons for the temporary 

nature of the agreement, then the leased employees will 

“only” be temporary employees of the lessee, and their 

employment relationships will end upon the expiration of 

the temporary period.

n	Is  the Leasing Company Properly Registered?

From the above, it should be clear that any company that 

leases employees should first determine whether the lessor 

of employees is properly registered. This applies not only 

when doing business with large, well-established temporary 

employment agencies but, probably more importantly, 

to atypical leasing situations as was the case with the 

software developers and logistics company above. Based 

on experience, these atypical situations often arise in the 

software and computer sectors as well as in the construc-

tion industry.

AS IF TERMINATING EMPLOYEES IN GERMANY 
Were NOT DIFFICULT ENOUGH, GERMAN 
COURTS INCREASE BURDEN ON EMPLOYERS
By Georg Mikes

Frankfurt 
German Attorney at Law; Certified Labor and Employment Lawyer 
gmikes@jonesday.com 
++49 69 9726-3939

German courts held for decades that employers were per-

mitted to terminate an employee if the employee could not 

continue to be employed under different conditions, e.g., a 

different position in the company, different pay rate, etc. If 

such different employment came into consideration for the 

employee who was otherwise to be terminated, then the 

employer was required to offer this new employment before 

terminating the employee. However, as set forth in two 

April 21, 2005, decisions that were just recently published, 

Germany’s Federal Labor Court has now increased—and 

quite significantly—the burden on employers when termi-

nating employees. 

n	�T hree Responses to “Employment under 

Different Conditions”

If an employer offers an employee “employment under 

different conditions,” this is, in essence, a combination of  

(i) an offer to continue the employment under different 

conditions, and simultaneously (ii) a notice of termination 

if the employee does not accept the aforementioned offer. 

Basically, the employer wants the employee, for whatever 
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reason, to work under materially different conditions. The 

employer does not have the right merely to impose this new 

employment on an employee. Instead, the employer must 

follow a certain procedure so as not to infringe upon the 

employee’s basic rights as set forth under German law.

An employee has three options when receiving an offer for 

“employment under different conditions” from an employer. 

First, the employee may simply agree to the employment 

under different conditions and leave it at that. Second, 

the employee may flat-out reject the employment under 

different conditions, in which case the second aspect of the 

employer’s offer, i.e., the termination, is triggered. In such a 

case, however, the employee still has the right to challenge 

the termination in court by claiming that the termination 

was, for example, socially unjustifiable.

The employee’s third option is to accept the employment 

under different conditions with the proviso that the 

employee wants a court to review whether this revised 

employment, as offered to the employee, is socially 

justifiable. If an employee opts for this alternative, the 

employment relationship continues; however, the terms 

of the employment relationship will be subject to review 

by a court. If the court finds that the revised employment 

as offered to the employee is justifiable, then the employ-

ment relationship will continue under the revised terms. 

Conversely, if the court concludes that the employment 

under different conditions is not socially justifiable, then the 

employment relationship will continue in its former form.

n	I ncreased Burden on Employers

The two above-referenced April 21, 2005, court decisions 

do not impact the fundamental concept that an employee 

has three alternative responses available when receiving 

an offer for employment under different conditions. Instead, 

the court has put a greater burden on employers to provide 

employment under different conditions to employees before 

issuing a notice of termination to an employee. As a result 

of these recent decisions, employers will increasingly find 

themselves offering employment under different conditions 

as a precautionary measure before terminating any employ-

ees. To be safe, employers should offer such employment 

under different conditions even if the employee had pre-

viously indicated that he would not want to take on such 

different employment. If employers do not take the extra 

step of offering employment under different conditions 

before terminating an employee, there is now a greater risk 

that a court will hold the termination to be invalid.

This was precisely the case in the two above decisions. 

In each case, employees had, independently of one 

another, challenged their respective terminations. The 

employer had failed in each case to formally offer to  

the employees who were to be terminated employment 

under different conditions. Each time, the employer had 

terminated the employees after relying on the employees’ 

previous “informal” indications that they would not accept 

the employment under different conditions.

The court held that employers are generally required to 

make an offer for employment under different conditions if 

a position is available, even if the employees had previously 

indicated that they would not accept such employment. 

Only in “extreme cases” would such an offer for employ-

ment under different conditions be superfluous. The Federal 

Labor Court cited the example of a human resources direc-

tor being offered the position of a security guard as such 

an “extreme case.” However, the court also said in almost 

the same breath that it is for the employee—rather than 

the employer—to decide whether this threshold has been 

reached. Accordingly, it is generally not for the employer 

to decide whether employment under different conditions 

The court held that employers are generally 

required to make an offer for employment under 

different conditions if a position is available, 

even if the employees had previously indicated 

that they would not accept such employment. 

Only in “extreme cases” would such an offer  

for employment under different conditions  

be superfluous.
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would be suitable for a particular employee. This decision 

must be left to the employee.

In its decisions, which are very similar to one another, the 

Federal Labor Court also put the burden on employers to 

create revised employment conditions so that the employ-

ees could reasonably accept the offers. If several positions 

are available, the employer must offer the position that 

comes closest to the employee’s current position.

n	 What Open Positions Must an Employer Offer?

In one of the Federal Labor Court cases, the court stated 

that the employer should have offered the employee in 

question, who had been the head of the IT department, with 

a salary of approximately EUR 140,000, a position as the 

process coordinator for environmental and technical affairs, 

where he would have earned about half as much as he had 

earned before. In the other case, the employer should have 

formally notified the employee that he had the option of 

accepting the new position with the proviso that this should 

be reviewed by a court (listed as the third alternative in the 

above discussion), even though the new position entailed 

significantly reduced hours (and, of course, a significant pay 

reduction). The Labor Court ruled that the employer did not 

meet its legal obligations vis-à-vis the employee by inform-

ing the employee that he could only “accept or reject” 

the new job. The employer should have also informed the 

employee that there was a third alternative.

Prior to the two above cases, German courts had con-

sistently held that an employer could issue a notice of 

termination without offering employment under different 

conditions if the employer had given the employee one 

week to decide whether to accept the revised employ-

ment and had simultaneously informed the employee that 

if the employee rejected this position, it would lead to a 

termination. Under the new case law, the Federal Labor 

Court says that though the employer is not required to 

always make an offer for a new position before issuing a 

notice of termination, the employer must satisfy a high 

burden when issuing a notice of termination if this is not 

done in conjunction with offering employment under  

different conditions. The significant point for the Federal 

Labor Court is that the previous one-week period for the 

employee to consider his options is no longer acceptable 

because the statutory minimum period for an employee 

to consider a formal offer of employment under different 

conditions is three weeks. The different time period for 

essentially the same decision, the court concluded, violates 

the “principle of proportionality.”

Also, an employer cannot rely on an employee’s indica-

tion that he would not accept the other employment. But 

the employer may rely on the employee’s statement that 

he would not accept the revised employment, provided 

this statement is clear and unequivocal. Accordingly, the 

employer is generally required to make an offer for different 

terms of employment despite the earlier indication from 

an employee that he would reject the offer. If an employer 

issues a notice of termination merely relying on such a 

previous indication from an employee, courts may very well 

hold the termination to be invalid.

n	U nequivocal Rejection by Employee

It is only in those rare instances where an employee 

unequivocally rejects an offer and in connection therewith 

clearly states that he is not prepared under any condition to 

continue the employment relationship—even with the pro-

viso that a court should review the employer’s offer—that 

an employer has the right to issue a notice of termination. 

The employer, of course, has the burden of proving that 

the employee’s unequivocal rejection of the offer reached 

this threshold. One issue that remains unanswered is how 

an employer may respond if an employee’s declaration is 

made before the expiration of the above-referenced three-

week period.

We assume that the Federal Labor Court’s decisions will 

have the following consequences: Employers who intend to 

terminate an employee for business reasons, but who also 

have a position available that the employee may accept if 

offered, cannot merely inquire as to whether the employee 

would accept the available position. Instead, the employee 

would need to state unequivocally that he would not accept 

the employment under different conditions.

Also, employers should not rely on an employee’s statement 

if the three-week period has not yet expired. As a result, 

employers will often be forced to weigh the risk of not 

allowing the three-week period to expire against delaying 

the termination until it does expire. As a result, employers 

will often, by way of precaution, offer employment under  

different conditions rather than merely issuing a notice of 

termination, even if the initial indication from the employee 
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was that he would not accept the employer ’s offer. 

Employers will tend to follow this strategy even if it is seen 

as being quite aggressive vis-à-vis the employee—and pos-

sibly deteriorating the work environment to some degree.

AMENDING THE TERMS OF A SOCIAL PLAN
By Angela Autenrieth

Frankfurt 
German Attorney at Law 
aautenrieth@jonesday.com 
++49 69 9726-3977

If a company with more than twenty employees decides to 

introduce a so-called change in operations, such as closing 

a facility or moving the facility to another site, the company 

is required to conclude a “social plan” with the works coun-

cil. If the company does not have a works council, such a 

social plan is not necessary; however, it is well known in 

Germany that if management announces a change in oper-

ations, the employees will often form a works council very 

quickly thereafter (as they have a right to do).

The purpose of the social plan is to set forth the com-

pensation that the company will pay to its employees to 

compensate for, or at least alleviate, the financial conse-

quences the employees will suffer as a result of the change 

in operations. The parties to the social plan are manage-

ment and the works council. Because management may 

not commence with introducing the change in operations 

until the social plan has been concluded, the works council 

has a certain amount of leverage during the negotiations.

If management and the works council are unable to agree 

on the terms of the social plan, they may present it to a  

so-called conciliation board. The conciliation board is 

comprised of an independent chairman and an equal  

number of representatives from the company and the works 

council. However, it is rare that a social plan is left to a  

conciliation board, as experience has shown that doing so 

will delay the conclusion of the social plan significantly.

Of course, it is quite possible that the actual financial con-

sequences the employees suffer may be different from 

what the parties had presumed at the time they negotiated 

the social plan. The following is a quick discussion of the 

alternatives for amending a social plan after it has been 

concluded.

If a party terminates the permanent provisions 

of a social plan, according to Germany’s Labor 

Management Relations Act, these provisions 

nevertheless continue to apply until such time 

that a new agreement is reached governing 

those issues covered by the terminated  

provisions.

n	A mendment by Mutual Consent

Management and the works council may, of course, mutually 

amend the social plan at any time. This is also the case if 

the company had since been acquired by a new company. 

The acquirer may still amend the social plan negotiated by 

the previous management if the works council agrees to 

such an amendment. Management and the works council 

may also amend the terms of a social plan even if it had 

originally been concluded by a conciliation board.

If the parties amend a social plan, it is not surprising that 

the terms of the amended social plan will prevail over the 

original terms. This is the case even if the amended terms 

are less favorable to employees than the original social 

plan. The parties may also undertake the extreme measure 

of striking the social plan in its entirety; however, since a 

company may not introduce a change in operations without 

having concluded a social plan, this will only mean that a 

new social plan needs to be negotiated.

One proviso: Even if the parties mutually agree to amend a 

social plan, the amendments cannot impact those employee 

rights that were already accrued by the employees under 

the original social plan. Any amended terms that are less 

favorable to employees will apply only to the future.
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n	T ermination

A social plan generally cannot be the subject of an ordinary 

termination. However, management and the works council 

may include a provision in the social plan allowing for its 

termination. Without such a provision, only the so-called 

permanent provisions of a social plan may be terminated. 

Permanent provisions are those that provide for ongoing 

benefits for an indefinite or fixed time period to mitigate 

the adverse consequences suffered by the employees as a 

result of the change in operations.

If a party terminates the permanent provisions of a social 

plan, according to Germany’s Labor Management Relations 

Act, these provisions nevertheless continue to apply until 

such time that a new agreement is reached governing 

those issues covered by the terminated provisions. As is the 

case with mutual amendments to the social plan, the new 

provisions can apply only to the future, i.e., rights already 

accrued by employees may not be lessened.

If, and to what extent, a party may terminate a social plan 

for cause remains unanswered. However, under German 

law, a party may generally terminate an agreement for 

cause if it governs continuing obligations and it would be 

unreasonable for that party to continue performing these 

obligations. However, this principle does not necessarily 

apply to social plans because social plans usually do not 

provide for continuing obligations. Instead, social plans  

govern the consequences of a single event, namely a 

change in operations. Just as with respect to ordinary termi-

nations of social plans, the only exception is if it involves a 

“permanent provision” in a social plan. Since, as discussed 

above, such provisions are subject to ordinary terminations, 

they may certainly also be terminated for cause.

n	PURPO SE OF SOCIAL PLAN DISAPPEARS

If the basis for the social plan no longer exists, and it would 

no longer be reasonable to expect one of the parties to 

observe the terms and conditions of the social plan, the 

party affected has a legal argument to revise the social 

plan so that it is appropriate for the changed circum-

stances. Having the basis for the social plan to disappear 

could arise, for example, if both parties were mistaken as 

to the financial compensation that could be made avail-

able under the social plan at the time of its conclusion. The 

party making the argument that the basis for the social 

plan no longer exists undoubtedly has a high burden, but if 

it satisfies this burden, it can demand of the other party the 

renegotiation of the social plan. If the parties are unable to 

reach an agreement on the amendment, they may engage 

the above-referenced conciliation board.

In contrast to the case of a mutual amendment or the 

termination of a social plan, if the basis for the social plan 

no longer exists, an employer may change rights that 

employees had already accrued, even though this may 

reduce these accrued rights. As a result, employees cannot 

rely on their accrued rights if the basis for the social plan 

disappears.
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