
Introduction
Private enforcement of antitrust rules is not a new issue in Europe.
Indeed, the willingness of the Commission to boost the activity of
member states’ domestic courts in the competition field was already
made public in the 17th Report on Competition Policy dating back
to 1987.1

Two years later, the Commission also underlined this issue in a
press release following its intervention in a dispute that—in the Com-
mission’s opinion—should have been brought before a domestic
court, giving the litigating parties the possibility of an award for dam-
ages, an option that the Commission did not (and still does not)
have.2

After 18 years, private enforcement within member states
remains largely underdeveloped throughout the European Union
(only 12 successful cases have been brought before national courts
since the entering into force of EC Competition law in 19623) for a
series of reasons that vary depending on each country. The Com-
mission believes that private enforcement should play a pivotal role
for antitrust enforcement. Moreover, the implementation of Regu-
lation 1/2003, which eliminates the Commission’s monopoly over
Article 81(3) of the Rome Treaty (setting forth exceptions to the gen-
eral prohibition of anti-competitive agreements), should act as a facil-
itator for antitrust enforcement by private plaintiffs before national
courts. 

In light of the new regulatory framework, which was part of the
so-called Modernisation Package, it is our opinion that in Italy there
are the conditions for a substantial increase in private damages
actions for breach of competition law. This is also the result of par-
allel growth in effective administrative enforcement by the domestic
competition authority (Autorità Garante della Concorrenza e del
Mercato, AGCM) that has rapidly obtained large international
recognition and is now entering in its maturity phase since its estab-
lishment in 1990.

State of the art
Courts 
Italian Antitrust Law No. 287/90 (IAL) has basically reproduced the
content of Articles 81 and 82 of the Rome Treaty in its Articles 2
and 3.

According to Article 33.2 IAL, the court having jurisdiction for
awarding damages, interim relief and nullifying illegal agreements
relating to violations of Italian antitrust rules is the territorially com-
petent Court of Appeal. This provision has the effect of shortening
the proceedings involving the violation of domestic antitrust rules,
skipping the step before the ordinary first instance civil courts, gen-
erally the forum for such claims (ie, tribunale and giudice di pace).
Decisions of the Court of Appeal may then be challenged only before
the Corte di Cassazione, based in Rome, which acts as court of last
instance.

Paradoxically, a different scenario is faced by the plaintiff when
claiming damages arising from violations of Articles 81 and 82 of
the Rome Treaty. These actions, on the basis of general rules of Ital-
ian Civil Procedure, are caught by the jurisdiction of the territorially

competent first instance courts, while the Court of Appeal and the
Corte di Cassazione will act, respectively, as second and third
instance court against these decisions.4

The drawbacks of this set-up are evident, given that such con-
current competence may likely determine uncertainty, since usually
it is not immediately clear to the damaged party if domestic or Euro-
pean competition rules (or both) have been infringed and—conse-
quently—if the claim has to be filed with a first instance court or a
Court of Appeal. In case the violation should be at both levels, it may
be necessary for the plaintiff to artificially file two separate and inde-
pendent actions, which may theoretically conclude with two differ-
ent verdicts. 

Notwithstanding the existence under the Italian rules of Civil
Procedure of general remedies allowing the Court of Appeal to sus-
pend the pending proceeding5, it would be desirable to concentrate
the forum for antitrust actions in the hands of one judicial author-
ity, simplifying the burden for the plaintiff.

In addition, it must be noted that neither the first instance courts,
nor the Courts of Appeal are ‘specialised’ courts, ie with specific com-
petence in antitrust matters and, in particular, are not sufficiently
acquainted with complex economic analysis. This limits effective
enforcement, except for courts operating in large cities (eg, Rome or
Milan) that—through a ‘learning by doing’ approach may have
acquired specific expertise. We expect this situation to change in the
future as a result of training programmes for national judges on direct
application of Article 81 and 82, for which an ad hoc budget has
been recently allocated by the European Parliament to the Commis-
sion.

Recent developments in Italian case law brought some news in
this domestic forum shopping framework, clarifying certain aspects
on the standing of consumers before national courts for damage
claims based on Article 33.2 of IAL. The wording of Article 33.2
merely states that the competent court for dealing with damage
claims, interim relief and nullifying actions is the Court of Appeal,
without specifying if only certain categories of claimants are entitled
to appear before such Court. In a recent decision6, the Corte di Cas-
sazione stated that the forum of the Court of Appeal as first instance
court remains excluded when the claim is brought by consumers and
not by an ‘undertaking directly operating in the market’. We do not
go into the details of the issue that has been deeply debated among
Italian scholars, but the decision of the Court appeared to us unjus-
tified and lacking appropriate grounds. Indeed, more recently, the
joint body (Sezioni Unite) of the Corte di Cassazione7, discussing the
issue of consumers’ standing in a claim referring to a cartel in the car
insurance sector, has finally asserted that the case should have been
brought before the Court of Appeal, expressly granting to consumers
the possibility to stand in courts on the basis of Article 33.2 of IAL8.
The Corte di Cassazione eliminated the high degree of uncertainty
existing in Italy as to the courts competent to hear claims brought
by consumers on the basis of competition law infringements. In fact,
the decision expressly stated that IAL, “is not the law of business
operators only, but of all the subjects existing on the market,” there-
fore including consumers, whose purchases performed in the mar-
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ket represent the last phase of any process started with the produc-
tion of goods or services. 

Damages
In order to obtain compensation of damages, the plaintiff must give
evidence before the court of (i) the existence and (ii) amount of dam-
ages suffered, of (iii) the misconduct of the defendant and of (iv) the
causal link between such misconduct and the claimed damages.

The absence of clear criteria for the determination of damages
represents—in our view—one of the major obstacles for the increase
of private judicial enforcement in Italy. 

According to the provisions of the Italian Civil Code9, the
allowed damages consist of ‘actual damages’ (danno emergente) and
‘lost profits’ (lucro cessante). In proving these, the claimant has to
show the existence of the causal link between the damages suffered
and the alleged anti-competitive behaviour. Great difficulties arise in
connection with the determination—with a reasonable degree of cer-
tainty—of the amount of both kinds of damage. 

Actual damages include legal fees and other costs incurred for
providing evidence on behalf of the defendant, such as market
research and experts’ fees, but also cover the repairing costs for the
consequences of the antitrust violation and returning to the status
quo ante (activities and expenses too fluid to be determined with
absolute certainty).

An even more grey quantification is the one of lost profits directly
deriving from the breach of competition rules by competitors. Indeed,
there are too many external factors (market trends, general economic
situation, marketing strategy of the company, etc) that should be
taken into account and the adoption of a general rule for determin-
ing lost profits does not seem possible, unless it is differentiated by
specific objective and subjective elements (kind of violation, sector
in which the alleged anti-competitive behaviour occurred, etc). 

From this perspective, reference to the US system may be very
helpful for finding the most appropriate methodology to calculate
damages, and concepts like the ‘before and after’, the ‘yardstick’ and
‘but for’ theories—even if far from giving a liquidation with mathe-
matical certainty—are extremely valuable when the plaintiff cannot
clearly give evidence of specific losses of business or customers. How-
ever, whether or not such methodology will be adopted rests upon
the will of the judge.

Indeed, the decisions adopted on point by Italian courts and deal-
ing with the communications sector (ie the Telecom/Albacom and the
Telsystem/SIP cases), refer to the ‘but for’ theory , ordering the incum-
bent to pay damages suffered by another operator due to the abuse
by Telecom Italia of its dominant position.10 In detail, for the Tele-
com/Albacom case, the lost profits have been calculated by applying
the market share held by the plaintiff in the year preceding the com-
petitive infringement to the sales of the incumbent in the subsequent
year (please note that incumbent’s sales have been considered as the
entire market, given the substantial exclusion of competitors at the
time of the infringement). Details of the analysis carried out by experts
in the Telsystem/SIP case are not available but it appears that the ‘but
for’ theory was used in connection with the before and after theory.

In the third case in which damages have been awarded in Italy
(Bluvacanze/Ventaglio-Turisanda-Hotelplan), the court relied again
on the ‘but for’ condition combined with the ‘before and after’ the-
ory, making reference to the sales of the plaintiff during the months
preceding the violation, increased on the basis of the market trend
surveyed in the previous year.11

Standard of proof
The plaintiff has to give proof of the causal link existing between the
damage suffered and the anti-competitive behaviour of the defen-
dant. Article 1223 of the Italian Civil Code allows compensation of

damages that are direct and immediate consequence of the antitrust
violation. 

Among the consequences of this set-up, it must be noted that the
liability of the defendant should be, in principle, limited to the con-
sequences that may be ordinarily foreseen at the date in which the
violation was put in place, and not to any and all possible damages
that, even indirectly, may have been caused by such misconduct. 

The task of giving evidence of the damages suffered is made more
difficult by the substantial lack of investigative powers of the Italian
courts. Indeed, as the parties are obligated to provide clear and objec-
tive evidence of the alleged facts, the courts, which must base their
decision on such evidence, have very limited and rarely used inves-
tigative powers, playing an ancillary role with respect to evidence
submitted by the parties.

Among the most relevant available means there is the appoint-
ment of experts by the court12, the free examination of the parties by
the judge to clarify the content of the claim or of other documents
submitted13, the inspections on the persons and things held by them14

and the request of information to the Public Administration to obtain
official documents and information related to the case15 (this last pro-
vision could be used to request key information collected by AGCM
under its investigations, but, to our knowledge, has never been
applied under this context).

The general principles applicable to the standard of proof under
Italian procedural law require that the parties give evidence of the
alleged facts through specific means expressly provided and regu-
lated by the law. Usually, in the course of civil proceedings, docu-
mentary proof is the most common type of evidence, but also
witnesses, presumptions and declarations under oath are admitted.

In addition, apart from specific exceptions16, the judge must eval-
uate the evidence submitted by the parties in the course of the pro-
ceeding.17

For the purpose of providing pieces of evidence in antitrust cases,
the opinion of experts is often crucial, especially when economic
assessment is fundamental and represents the only instrument to
prove elements ascertainable through technical knowledge. 

The parties may appoint technical experts and produce their
reports to the court that will freely evaluate them. Moreover, as men-
tioned above, the court may by its own initiative appoint experts and
collect expert evidence within the context of its investigative pow-
ers. This may help to reduce the disadvantage of having generalist
courts lacking specific expertise in economic analysis ordinarily
related to antitrust cases. 

Based on experience, what usually happens is that the parties
submit the experts’ reports supporting their own claims to the court
and the latter, in order to evaluate the conclusions of the parties’
experts, appoints its own consultant. Please note that in any case the
court is not bound by the findings of its own experts and may issue
a final decision that does not take into account the technical opin-
ion of party- or court-appointed experts.18

Finally, in order to give evidence of the misconduct of the defen-
dant, the parties may rely on the decisions adopted by the AGCM
or other administrative authorities, if deemed relevant. These deci-
sions are treated in principle as normal pieces of evidence submitted
by the parties, in compliance with the provisions of Article 2697 of
the Italian Civil Code, according to which anyone wishing to assert
a right before a court must prove the factual elements on which the
right is based. Therefore, administrative decisions are not binding
and ordinary courts may also decide to completely disregard them
even if—in practice—especially economic assessment’s findings are
generally taken in great consideration. The same principle will apply
with respect to decisions of other domestic competition authorities,
which will be freely evaluated by Italian courts. 

On the contrary, under the uniform application of Community
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Competition Law principles, as set forth by Article 16 of Regulation
1/2003, Italian domestic courts, when dealing with Articles 81 and
82, will have to conform to the Commission’s decisions.

The private enforcement to come
As of today, the use of private enforcement in Italy is—as in many
other EU member states—extremely limited and needs to be
improved. Indeed, an increased activity of ordinary courts would be
a strong deterrent for potential infringing companies and would sub-
stantially help the administrative enforcement. Under this scenario,
private litigation may have a complementary role with the one of the
AGCM, which may focus its activity on the most serious infringe-
ments. 

In addition, it has been expressly acknowledged19 that private
enforcement bears additional advantages for plaintiffs, if compared
to the activity ordinarily carried out by national competition author-
ities. First of all, victims of anti-competitive activity may be awarded
compensation for the damages suffered—if any—and may recover
the costs of legal fees in successful cases. Under a procedural view-
point, it is worth noting that private claims are independent from
administrative claims and can be brought separately or even as fol-
low-on cases after decisions of the domestic authority. Private actions
following the administrative—condemning—decision are the most
recurrent in Italy, where rulings of the AGCM, even if not binding
on national courts, can be submitted by plaintiffs as evidence for
proving the alleged damages suffered, at least under an economic
perspective. 

Autonomous private litigation (in lack of a previous AGCM rul-
ing) should also be promoted as a complementary means of antitrust
enforcement by private parties for those cases in which the AGCM
cannot or is not inclined to act. It is clear that intrinsic problems are
connected with independent private litigation, especially because the
onus probandi will be particularly difficult and expensive.

In order to facilitate a wider use of private remedies, various ini-
tiatives may be pursued and, independently from the fostering ini-
tiatives that will be pursued to implement the Green Paper on
Antitrust Private Enforcement, that should be soon issued by the
Commission, we may identify potential options for private enforce-
ment in Italy.

A first step could be the adoption of opt-in class actions allow-
ing a consumers’ association to bring actions in court for anti-com-
petitive behaviour. Under the current procedural law regime, the
plaintiff must have suffered a ‘direct’ injury as a consequence of the
antitrust violation and the consumers’ association can at most prove
to hold a general legitimate interest, not entitling them to obtain
monetary compensation under Article 33.2. The introduction of class
actions in Italy, at least on a opt-in basis, may promote private liti-
gation, given that it would allow sharing of costs (usually significant
in antitrust cases) and convince even plaintiffs for minor claims to
adhere to large and already structured actions rather than pursuing
their own independent cases. Given the major structural differences
with the US litigation system, adjustments would be necessary, such
as preliminarily financing the action with an opt-in fee to be paid by
joining plaintiffs, which would be collected and used to cover defen-
dant’s legal expenses in case of loss.

We are all aware of the distortions likely connected with class
actions in the US, usually acting as a magnet for litigation, especially
when defendants’ pockets are deep. However, to prevent the draw-
backs that may derive from their introduction, it may be possible to
rely on the (already existing) possibility of obtaining a condemna-
tion for groundless action.20 This remedy may be adopted by the
defendant in case it would be immediately clear and evident that the
plaintiff(s) recklessly promoted the claim without having actually
suffered any damages.

Finally, it is very important to note that the introduction of class
actions is to be coordinated with the application of leniency pro-
grammes.21 In fact, given the independence of private enforcement
from EC or domestic administrative proceedings, the immunity from
fines that may be granted under the Leniency Notice of February
2002 would not prevent damaged entities from starting actions for
recovering damages. In Italy, leniency programmes are still not avail-
able even if long awaited and desired by the AGCM22 and their intro-
duction should also take into account these aspects.

Another facilitating factor could be identified in the clarification
of the private claims’ forum issue, especially when such claims are
brought under Article 33.2 of IAL by consumers. As a preliminary
step, the concentration in the hands of the Court of Appeal of the
competence for any claim brought in Italy and referring to antitrust
issues, either connected with Italian law or EC competition rules,
would be very helpful in light of a general simplification. Such sim-
plification could ease the use of private enforcement and would also
lead to reliance on the activity of a more specialised court, accus-
tomed to dealing with economic analysis usually implied in compe-
tition cases. In addition the final word of the Sezioni Unite of the
Corte di Cassazione, which has given standing in courts to consumers
on the basis of Article 33.2 IAL, will help consumers having an active
role in private enforcement of antitrust rules—given that they are the
weak party in the market, usually suffering the negative consequences
of lessening of competition. In fact, it is standard practice for inter-
mediate operators to pass-on the overcharges faced as a consequence
of anti-competitive behaviours in an upstream market.23

Other options may be pursued in order to increase private
enforcement in Italy, such as a wider use of expert evidence (which
is already allowed under Italian Civil Procedure) although we believe
that the first two elements we have identified above (class actions
and special courts) should be the starting points of a private enforce-
ment’s promotional programme in Italy. In fact, clarification in the
existing environment may be an invaluable boosting factor, setting
forth the conditions for increased awareness of the possibilities given
to market operators by national and EC competition law, which may
also act as deterrent, forcing potential infringing companies to com-
ply with existing rules.
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