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opinion in the case of Arthur Andersen LLP v. Unil-

ed States.! The unanimous opinion of the Court re-
versed the conviction of the former accounting firm giant
under 18 U.S.C. § 1512(b)(2).

The opinion is significant both for what it does and
does not say. First, the decision should not be read as an
endorsement of Andersen’s policies or an exoneration of
actual practices related to its dealings with Enron. Second,
the holding of the case is limited because of the issues
decided by the Court and the fact that Congress amended
the statute after the prosecution was brought. Third, de-
spite the narrow holding in the case, the Court’s decision
provides guidance on how to evaluate document reten-
tion policies and litigation hold practices. This article ex-
plores forward-looking guidance that can be drawn from
the Andersen opinion, particularly as it relates to corpo-
rate policies regarding records and information manage-
ment as well as “legal hold” procedures in the event of in-
vestigation or litigation.

On May 31, the Supreme Court handed down its

Background

In 2001, Arthur Andersen was confronting a number of
independent problems. In June, the accounting firm en-
tered into a settlement agreement with the Securities and
Exchange Commission related to its auditing work done
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for Waste Management Inc. In particular, Andersen paid a
large fine and was enjoined from committing further vio-
lations of the securities laws. In July 2001, the SEC filed
an amended complaint in another matter alleging impro-
prieties by the Sunbeam Corporation and work done by
Andersen on that engagement.

Later during that summer, it became evident that An-
dersen had another looming problem — this time con-
cerning its work related to the Enron Corporation of
Houston. During the 1990s, Arthur Andersen audited En-
ron’s publicly filed financial statements and provided in-
ternal auditing and consulting services to Enron. Begin-
ning in 2000, Enron’s financial performance began to suf-
fer and became worse through 2001. By August 2001, the
record reflects numerous circumstances evidencing con-
cern at Enron and Arthur Andersen over possible account-
ing irregularities as a part of Enron’s deteriorating finan-
cial performance.

On Aug. 28, 2001, an article in the Wall Street Journal
suggested improprieties at Enron and revealed that the
SEC had opened an informal investigation of the energy
company. Andersen was well aware of this publicity and
formed an “Enron ‘crisis-response’ team” in early Septem-
ber. Although one of the first meetings of this team in-
cluded a discussion to the effect that an SEC investigation
was “highly probable,” Andersen did not institute any
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“hold” on documents to preserve them for litigation or in-
vestigation, but did the opposite. In fact, the record re-
flects that, at a general training meeting on Oct. 10, 2001,
employees were urged to comply with Andersen’s docu-
ment retention policy, with one Andersen partner stating:
“(If it’s destroyed in the course of [the] normal policy and
litigation is filed the next day, that’s great. ... [Wle've fol-
lowed our own policy, and whatever there was that might
have been of interest to somebody is gone and irretriev-
able.

On Oct. 16, 2001, Enron announced its third-quarter
results. That release disclosed a $1.01 billion charge to the

company’s earnings. The following day, the SEC sent En-
ron a letter notifying the company that the government
had opened an investigation in August and requesting
certain information and documents. Enron forwarded a
copy of that letter to Arthur Andersen on Oct. 19. Even
so, the record reflects that the Andersen team was still in-
structing employees by e-mail and in meetings to follow
the “retention” policy. These directives were followed by
substantial destruction of paper and electronic documents,
despite concerns >d by some of Andersen’s man-
agers.

Andersen’s destruction of documents continued
through Nov. 8, 2001, when the SEC served Andersen
with a subpoena for the production of records. Only then

— on Nov. 9, 2001 — did Andersen distribute to employ-
ees an instruction to preserve documents.3 Enron filed for
bankruptcy less than a month later.

In March 2002, Arthur Andersen was indicted in the
Southern District of Texas on one count of violating
18 U.S.C. §§ 1512(b)(2)(A) and (B). The indictment alleged
that, between Oct. 10 and Nov. 9, 2001, the petitioner
“did knowingly, intentionally and corruptly persuade
other persons, to wit: [petitioner’s] employees, with intent
to cause” them to withhold documents from, and alter
documents for use in, “official proceedings, namely: regu-
latory and criminal stigations.” The
case proceeded to a jury trial.

A central issue at trial was whether Andersen had acted
“corruptly,” as that term is used in the statute. The trial
court instructed the jury that “[tthhe word ‘corruptly’ means
having an improper purpose” and “[aln improper pur-
pose, for this case, is an intent to subvert, undermine, or
impede the fact-finding ability of an official proceeding.”*
Notably, this instruction departed from a pattern jury in-
struction in significant ways. The pattern instruction de-
fined “corruptly” as “knowingly and dishonestly, with the
specific intent to subvert or undermine the integrity” of a
proceeding. At the government’s request and over Ander-
sen’s objection, the District Court altered the pattern in-
struction in a way that allowed Andersen to be convicted
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even if the company had not acted “dishonestly” and
even if it had intended to “impede” but did not intend to
“subvert” or “undermine” an official proceeding. The jury
also was instructed that, “even if [Andersen] honestly and
sincerely believed that its conduct was lawful, you may
find [Andersen] guilty.”

After seven days of deliberations, the jury indicated
that it was deadlocked. The judge then issued an “Allen
charge,”> and three days later the jury returned a guilty
verdict. The district court denied motions for acquittal.

In affirming the conviction, the Court of Appeals for
the Fifth Circuit held that the government was not re-
quired to prove that Andersen knew the document de-
struction was unlawful as long as the prosecution proved
that Andersen acted with an improper purpose. The Court
of Appeals further held that the government was not re-
quired to prove that Andersen had a particular proceeding
in mind that it sought to obstruct. The Fifth Circuit also af-
firmed the trial court’s instructions that the “corruptly per-
suaded” element of the offense includes persuasion moti-
vated by “an improper purpose” to “impede the fact-find-
ing ability of an official proceeding.”® Based on a split of
authority regarding the meaning of § 1512(b), the
Supreme Court granted certiorari.

The Supreme Court’s Decision

In overturning Andersen’s conviction, the Supreme
Court held that the jury instructions had failed to convey
properly the elements of a “corrupt( ] persualsion]” convic-
tion under 18 U.S.C. § 1512(b). The basis for the holding
was essential twofold.

First, contrary to the government’s argument in support
of the jury instruction, the Court held that any conviction
under the statute requires someone to “knowingly ... cor-
ruptly persuadel ],” which in turn means that only persons
who are conscious of wrongdoing can be convicted un-
der the statute.

Second, in light of the statutory construction, the Court
held that the jury instructions had failed to convey the
requisite consciousness of wrongdoing. The Court actually
noted that “it is striking how little culpability the instruc-
tions required.”” The Court also held that the jury instruc-
tions had diluted the meaning of “corruptly” in a way that
caused the term to cover innocent conduct. In particular,
and at the government’s insistence, the District Court had
instructed the jury that it could convict Andersen if it
found that the firm had intended to “subvert, undermine,
or impede” governmental fact-finding by suggesting to its
employees that they enforce the firm’s document reten-
tion policy, and that the jury could do so without any
finding of dishonesty or corruption. The Court specifically
noted that “impede” has broader connotations than “sub-
vert” or even “undermine,” and many of these connota-
tions do not incorporate any “corrupt[ness]” at all. Thus,
the instructions that referred to behaving “corruptly” did
no limiting whatsoever to eliminate a conviction for inno-
cent or proper withholding of information. The Court also
held that the jury instructions led the jury to believe that it
did not have to find any nexus between the “persualsion]”
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to destroy documents and any particular proceeding. In
rejecting the government’s argument, the Court stated: “A
‘knowingly ... corruptl] persaude[r]’ cannot be someone
who persuades others to shred documents under a docu-
ment retention policy when he does not have in contem-
plation any particular official proceeding in which those
documents might be material.”

In sum, the Court held that a defendant’s attempt to
persuade others to shred documents pursuant to a docu-
ment retention policy is not “knowingly corrupt” under
§ 1512(b) of the 2001 version of the statute if the defen-
dant was not conscious of any wrongdoing; did not act
dishonestly or intend to do more than just “impede” gov-
ernmental fact-finding, which is potentially innocent con-
duct; or did not have in mind a particular proceeding that
the shredding would affect.

What the Andersen Opinion Does (and Does Not) Mean

As with any case decided by the Supreme Court, the
Andersen opinion is important simply because it was a
matter decided by the Court. That said, the decision must
not be oversold in terms of significance for future prose-
cutions for destroying documents. In the first footnote of
its opinion, the Supreme Court itself stated that the case
was limited with respect to the particular statute at issue
— 18 U.S.C. § 1512(b). The Court specifically recognized
that the statute had been amended after the prosecution
was brought, and that, furthermore, of course, the Sar-
banes-Oxley Act had added other provisions regarding
document destruction, namely 18 U.S.C. § 1519. Indeed,
the U.S. Department of Justice has made it clear that fu-
ture prosecutions for document destruction are much
more likely to be brought under § 1519 than under
§ 1512(b).8 Thus, the direct impact of the Andersen deci-
sion on criminal prosecutions for obstruction of justice
appears limited.

Notwithstanding these significant limitations on the le-
gal holding in Andersen, the decision provides guidance
that extends beyond the facts of the case.

Guidance for Future Criminal Prosecutions for Cor-
porate Document Destruction

In the Andersen ruling, the Supreme Court recognized
that persuading someone to withhold documents or infor-
mation from a government investigation is not “inherently
malign.” The Court explained its holding by way of three
examples:

1. There is nothing criminally wrong with a mother telling
a son to invoke his Fifth Amendment rights.

2. There is nothing wrong with a wife convincing her
husband not to disclose marital confidences.

3. It is not improper for an attorney to persuade a client
to withhold from the government documents protected
by the attorney-client privilege.

These examples — along with the Court’s discussion of
the usual requisites of culpability for criminal liability and
the discussion of the requisite nexus between the conduct



and the criminal prohibition — indicate that the Court
may well scrutinize future prosecutions for document de-
struction to ensure that innocent conduct is not subject to
criminal punishment.?

Accordingly, even though the language of § 1512(b)(2)
has been amended and § 1519 does not contain the same
“corrupt persuasion” language of § 1512(b)(2), the Court’s
decision nonetheless provides important guidance for fu-
ture prosecutions under either statute. The technical result
will be that the government will have to craft particular-
ized jury instructions regarding the requisite conscious-
ness of wrongdoing required in obstruction prosecutions.
The wider impact, however, should be seen in the gov-
ernment’s efforts to keep legitimate activity outside the
bounds of criminal prosecutions for obstruction of
justice.10

Guidance for Corporate Document Retention
Policies and Practices

With respect to the much broader issues of corporate
document retention policies and practices, the Court’s ob-
servations may have a significant impact on the way
courts understand reasonable and defensible conduct. In
particular, immediately after its discussion of conduct that
is not “inherently malign,” the Court observed that docu-
ment retention policies are, in fact, created in part to keep
certain information from getting into the hands of others,
which, of course, may include the government as well as
business competitors:

“Document retention policies,” which are created in
part to keep certain information from getting into
the hands of others, including the Government, are
common in business. See generally Chase, To Shred
or Not to Shred: Document Retention Policies and
Federal Obstruction of Justice Statutes, 8 FORD. J.
Corr. & FIN. L. 721 (2003). It is, of course, not
wrongful for a manager to instruct his employees to
comply with a valid document retention policy un-
der ordinary circumstances.11

Unpacking the last sentence of the quoted passage
provides significant guidance for companies, counsel, and
courts. The first relevant phrase — “valid document reten-
tion policy” — means two things: there must be a docu-
ment retention policy in existence and it must be legiti-
mate. In terms of having a document retention policy per
se, many organizations have outdated or insufficient poli-
cies (or none at all).12 The Supreme Court’s observations
can be seen as providing clear directions for organizations
to review existing practices in order to ensure that poli-
cies exist and that they properly address the organiza-
tion’s information and communications systems — espe-
cially as regards electronic records and information. In
terms of legitimacy, document retention policies should
be formed for the proper purposes of complying with
statutory and regulatory retention (and destruction)!3
mandates as well as maintaining information of lasting
business value. Conversely, such policies should not be

formed for the improper purpose of destroying harmful
documents or information.!4

Assuming good faith on the part of the organization,
what is required for a document retention policy to be
considered “valid?” The Andersen decision does not an-
swer this question. Organizations seeking additional guid-
ance, however, can find it in a recently published report,
The Sedona Guidelines: Best Practice Guidelines and
Commentary for Managing Information and Records in
the Electronic Age,1> which provides four basic guidelines
for organizations when adopting a valid document reten-
tion policy as suggested by the Supreme Court:

Guideline 1: An organization should have reasonable
policies and procedures for managing its in-
formation and records.

Guideline 2: An organization’s information and records
management policies and procedures
should be realistic, practical, and tailored to
the circumstances of the organization.

Guideline 3: An organization need not retain all electron-
ic information ever generated or received.

Guideline 4: An organization adopting an information
and records management policy should also
develop procedures that address the cre-
ation, identification, retention, retrieval, and
ultimate disposition or destruction of infor-
mation and records.

The Sedona Guidelines then set forth a comprehensive
analysis of case law and secondary authorities — such as
publications produced by trade associations (like ARMA10
and ATIM!Y7) — as a way to provide detailed guidance for
crafting defensible document retention policies. By con-
sidering 7The Sedona Guidelines and similar guidance and
by investing the proper resources, organizations can en-
sure they have in place “valid” retention policies as con-
templated in the Andersen ruling.

Guidance for “Litigation Hold” Policies and Practices

The second relevant qualification in the above-quoted
passage from the Andersen decision is the requirement
that the document destruction take place “under ordinary
circumstances.” By definition, this requirement implies
that the mere existence of a document retention policy
may not adequately explain or defend document destruc-
tion activities. By way of example, in the Andersen case
itself, the government never challenged the fact that
Arthur Andersen had a valid document retention policy
on its face. The government’s main thrust was that the de-
struction of documents related to Enron did not take
place “under ordinary circumstances” — i.e., the destruc-
tion was not an ordinary implementation of Andersen’s
retention program and was, in fact, inconsistent with the
“litigation hold” plan included in the policy. The signifi-
cance of this qualification is the critical need for compa-
nies to have litigation hold plans in place before litigation
or an investigation either takes place or is reasonably an-
ticipated. In that way, the organization will be able to
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take adequate steps promptly in an effort to preserve doc-
uments and information subject to the preservation obli-
gation.

Again, the Supreme Court’s decision stops short of set-
ting forth what constitutes a proper litigation response
and when preservation steps must be taken. In the con-
text of civil litigation, the fifth guideline in 7he Sedona
Guidelines provides a basic restatement of the obligation:

An organization’s policies and procedures must
mandate the suspension of ordinary destruction
practices and procedures as necessary to comply
with preservation obligations related to actual or
reasonably anticipated litigation, governmental in-
vestigation or audit.

Thus, simply having a policy is not enough. Indeed,
the Supreme Court noted that Arthur Andersen itself had a
specific litigation hold policy in its manuals. Instead, what
is necessary is a procedure that is created in good faith
and is designed to identify and preserve documents sub-
ject to the preservation obligation. In turn, creating such a
program involves awareness of eight basic concepts:

1. recognizing that an effective litigation hold process will
involve a team effort that includes the legal depart-
ment, the information technology department, the
records management department, affected third parties,
and, of course, the company’s employees;

2. keeping abreast of emerging law to determine if prac-
tices and policies need to be modified;

3. understanding that preservation involves a process and
not just a policy;

4. having a good grasp of the location and nature of an
organization’s documents that may be subject to the
preservation obligation and that understanding this is
essential to success;

5. understanding the need for clear communication with-
in the legal department and with outside counsel in or-
der to properly evaluate the litigation preservation re-
quirements and communicate the organization’s efforts
to the courts;

6. providing clear and repeated communications to em-
ployees regarding the preservation requirements, in-
cluding adequate education and training regarding em-
ployees’ responsibilities;

7. auditing and revising practices as necessary to ensure
that litigation hold policies work in practice; and

8. understanding the need to seek specialized advice
(both technical and legal) when necessary to analyze
and address litigation preservation obligations.18

In light of the Andersen decision — notably the facts
recited in that decision — organizations should devote the
necessary resources to evaluate their policies and prac-
tices to make sure that they have internal controls in
place to identify promptly when litigation or investigation
has been brought or is reasonably anticipated. Further-
more, these organizations must implement effective steps
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(such as those noted above) to preserve information and
documents when the preservation duty is triggered.

Conclusion: Guidance for Future Steps

In sum, there are three strands of forward-looking
guidance that can be drawn from the Supreme Court’s de-
cision in Arthur Andersen. First, with respect to future
criminal prosecutions under 18 U.S.C. § 1512(b) and even
§ 1519, by forcing a greater focus on the requisite level of
culpability and the nexus of the actions taken to the crim-
inal prohibition in the statute, the Court’s decision is likely
to have an impact on the prosecutions that are brought
and the crafting of jury instructions for cases that proceed
to trial.

Second, with respect to corporate document retention
policies, companies must understand the need for — and
value of — having up-to-date policies that are valid. This
is by no means a simple endeavor in today’s electronic
world, and it may involve substantial investments of time
to conduct a policy review, investigate the architecture of
information systems, and implement education and audit
procedures. The value of a strong defense against charges
of evidence tampering (in both the civil and criminal con-
texts), however, cannot be understated.

Third, regarding litigation hold procedures, the deci-
sion in Andersen sounds a separate warning bell that or-
ganizations must have litigation hold policies and the
wherewithal to implement them when the duty to pre-
serve has been triggered in the case of investigation or lit-
igation. Again, while the Andersen case does not provide
that further guidance, emerging case law, such as the
Zubulake v. UBS Warburg series of cases regarding elec-
tronic discovery issues,!® and secondary materials, such as
The Sedona Principles (2004)20 and The Sedona Guide-
lines (2005), provide contours for improving understand-
ing of when the duty to preserve has been triggered and
the scope of the duty once it arises. TFL
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