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The Tricky Issue of Repayment of a Bonus under German Law

Some employers like the concept that employees must repay a bonus if the employee is
no longer employed as of a certain date. This may be permissible in Germany, but only
under narrow circumstances.

On June 27, 2018, the Federal Labor Court (Bundesarbeitsgericht or "BAG") decided on a case in which a
bonus provision provided for a bonus payment no later than December 1 but also repayment if the
employee left before March 31 of the following year. Among other things, the bonus was intended to
reward previous work (not just loyalty into the future) and was based on a collective bargaining
provision.

In this case, the employee was paid a bonus equivalent to one month's salary in November, although, at
his own instigation, he had filed notice of termination in October and left the company after expiration of
the notice period by the end of January of the following year. The employer claimed repayment of the
bonus. In the resulting litigation, he lost the first and second instance.

Not so at the BAG. The BAG held that while the questionable provision on repayment does negatively
affect the constitutional right to freely choose one's workplace, it still is valid. However, this is the case
only because the clause is part of a collective bargaining agreement applicable to the employment
relationship (i.e., an agreement concluded between an employers' organization and a trade union). The
BAG also noted that it would have been acceptable had the collective bargaining agreement provision
been referenced only in the employment agreement.

In contrast, the clause would not have been valid had it been merely a contractual provision in the
employment agreement. The BAG pointed out that collective bargaining, similar to statutory law, is not
subject to the court's scrutiny applied to contractual employment provisions; the latter count as "terms
and conditions," and employees are deemed "consumers" who must not be deprived of remuneration for
work already rendered. Employers' organizations and trade unions have more autonomy and wider
discretion than employers with their standardized employment provisions.

The decision demonstrates that where a bonus is, at least in part, intended to reward work already
performed and repayment linked to continued employment beyond the payment date, enforceability can
be expected only in specific circumstances. In the typical instances, where the respective provision would
qualify only as a contractual arrangement in the employment agreement, it would be held invalid and
thus should be avoided.
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