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The Situation: The Director of the U.S. Securities and Exchange Commission's Division of Corporate
Finance, William Hinman, has weighed in on when digital assets will be characterized as securities.

The Result: In reinforcing the core principles set forth in the SEC's recent ICO enforcement actions,
Mr. Hinman described important nuances involved in the application of the landmark Howey test,
highlighted that the application of the Howey test may yield a different result in light of changing
circumstances over time, and affirmed that current sales of Bitcoin and Ether are not securities
transactions.

Looking Ahead: While market participants seeking to determine whether transactions in a particular
digital asset involve the sale of a security continue to face a challenging facts-and-circumstances
based analysis, Mr. Hinman's remarks provide important insights into certain of the factors that the
SEC views as critical to the analysis.

SKIP TO THE FULL VERSION.

Although the SEC has consistently noted that whether or not a particular digital asset transaction should
be characterized as a securities transaction will depend on the characteristics and use of that particular
asset, market participants have highlighted the potential chilling effect of a lack of certainty regarding the
outcome of the securities law analysis when applied to particular digital assets. Against this backdrop,
William Hinman, the SEC's Director of the Division of Corporation Finance, addressed the Yahoo Finance
All Markets Summit: Crypto on June 14, 2018.

Mr. Hinman's statements provide useful insights into certain
factors that may arise in a particular application of the Howey
“ test, which the SEC staff would likely view as critical to the ,,
determination of whether a digital asset transaction constitutes
a securities transaction.

Key Factors in the Application of the Howey Test

At the outset, Mr. Hinman's remarks reinforce the core principles set forth in the SEC's recent statements
and enforcement actions relating to initial coin offerings, or ICOs—the U.S. Supreme Court's landmark
decision in SEC v. Howey continues to apply, requiring a facts-and-circumstances analysis as to whether
a particular transaction involves an investment of money in a common enterprise and with the
expectation of profits that are expected to arise substantially from the efforts of a third party.
Nevertheless, Mr. Hinman's statements provide useful insights into certain factors that may arise in a
particular application of the Howey test, which the SEC staff would likely view as critical to the
determination of whether a digital asset transaction constitutes a securities transaction:

Decentralization. Focusing on information asymmetries between investors and promoters as a key
impetus of the Securities Act of 1933, Mr. Hinman articulated that sufficient decentralization of a network
may lead such information asymmetries to recede, as investors no longer reasonably expect a third
party to carry out managerial or entrepreneurial efforts with respect to the network. Over time,
therefore, there may be sufficient decentralization of networks and systems such that regulating digital
assets that function on these systems as securities may not be required. In this regard, Mr. Hinman
affirmed that current offers and sales of Bitcoin and Ether are not securities transactions.

Expectations of Profit. Mr. Hinman also expounded on the expectation-of-profit prong of the Howey
test to emphasize the importance to the Howey analysis of evaluating the manner in which a digital asset
is sold and the expectations of the purchases in the transaction. Because the Supreme Court has
acknowledged that the purchase of an asset for consumption only is likely not a security, it is important
to ask the key question: is a particular digital asset "marketed and sold to the general public instead of
to potential users of the network for a price that reasonably correlates with the market value of the good
or service in the network?" In this regard, an instrument marketed and sold to the general public rather
than to specific users of a network may weigh heavily on the expectation-of-profits prong of the Howey
analysis.

While market participants seeking to determine whether transactions in a particular digital asset involve
the sale of a security continue to face a challenging facts-and-circumstances based analysis, Mr.
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Hinman's remarks provide important insights into certain of the factors that the SEC views as critical to
the analysis. However, the factors identified in Mr. Hinman's remarks are only illustrative, and the
application of the Howey analysis to particular facts and circumstances is a challenging and uncertain
endeavor. Until further regulatory clarity develops, market participants should discuss their particular
circumstances with securities counsel.

Mr. Hinman affirmed the SEC's willingness to assist in making this determination and encouraged market
participants to engage with SEC staff: "We are happy to help promoters and their counsel work through
these issues. We stand prepared to provide more formal interpretive or no-action guidance about the
proper characterization of a digital asset in a proposed use." We expect that pioneering market
participants will take up Mr. Hinman's invitation to engage with the SEC staff in effort to crystallize, and
formalize, the SEC staff's approach to the characterization of digital asset transactions.

WANT TO KNOW MORE?
READ THE FULL VERSION.

FOUR KEY TAKEAWAYS

Stephen J. Obie
New York / Washington

Harold K. Gordon
New York

Peter E. Devlin
New York

Mark W. Rasmussen
Dallas

E

Aanand A. Mehta, an associate in
the Cleveland Office, assisted in the
preparation of this Commentary.

YOU MIGHT BE INTERESTED IN: Go To All Recommendations >>

Texas Enforcement Blockchain: Risks Hong Kong Cracks Japan's FSA

Sweep Finds Related to Down on Digital Clarifies Regulatory
Widespread Fraud in Requlatory Issues Tokens and Position on Initial
Cryptocurrency and Security Cryptocurrenc Coin Offerings
Offerings Exchanges Warns of Risks

SUBSCRIBE ~ SUBSCRIBE TO RSS B R ¥ B ™ &

Jones Day is a global law firm with more than 2,500 lawyers on five continents. We are One Firm Worldwides™.

Disclaimer: Jones Day's publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of
the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.

© 2018 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 20001-2113



http://www.jonesday.com/sec-provides-framework-to-determine-if-digital-assets-are-securities-06-25-2018/
http://www.jonesday.com/sec-provides-framework-to-determine-if-digital-assets-are-securities-06-25-2018/
http://www.jonesday.com/sobie
http://www.jonesday.com/hkgordon
http://www.jonesday.com/pdevlin
http://www.jonesday.com/mrasmussen
http://www.jonesday.com/amehta
http://www.jonesday.com/Blockchain-Digital-Currencies/?section=Publications
http://www.jonesday.com/Texas-Enforcement-Sweep-Finds-Widespread-Fraud-in-Cryptocurrency-Offerings-05-14-2018
http://www.jonesday.com/Texas-Enforcement-Sweep-Finds-Widespread-Fraud-in-Cryptocurrency-Offerings-05-14-2018
http://www.jonesday.com/Texas-Enforcement-Sweep-Finds-Widespread-Fraud-in-Cryptocurrency-Offerings-05-14-2018
http://www.jonesday.com/Texas-Enforcement-Sweep-Finds-Widespread-Fraud-in-Cryptocurrency-Offerings-05-14-2018
http://www.jonesday.com/Texas-Enforcement-Sweep-Finds-Widespread-Fraud-in-Cryptocurrency-Offerings-05-14-2018
http://www.jonesday.com/Blockchain-Risks-Related-to-Regulatory-Issues-and-Security-06-05-2018
http://www.jonesday.com/Blockchain-Risks-Related-to-Regulatory-Issues-and-Security-06-05-2018
http://www.jonesday.com/Blockchain-Risks-Related-to-Regulatory-Issues-and-Security-06-05-2018
http://www.jonesday.com/Blockchain-Risks-Related-to-Regulatory-Issues-and-Security-06-05-2018
http://www.jonesday.com/Hong-Kong-Cracks-Down-on-Digital-Tokens-and-Cryptocurrency-Exchanges-03-21-2018
http://www.jonesday.com/Hong-Kong-Cracks-Down-on-Digital-Tokens-and-Cryptocurrency-Exchanges-03-21-2018
http://www.jonesday.com/Hong-Kong-Cracks-Down-on-Digital-Tokens-and-Cryptocurrency-Exchanges-03-21-2018
http://www.jonesday.com/Hong-Kong-Cracks-Down-on-Digital-Tokens-and-Cryptocurrency-Exchanges-03-21-2018
http://www.jonesday.com/Hong-Kong-Cracks-Down-on-Digital-Tokens-and-Cryptocurrency-Exchanges-03-21-2018
http://www.jonesday.com/Japans-FSA-Clarifies-Regulatory-Position-on-Initial-Coin-Offerings-Warns-of-Risks-12-07-2017
http://www.jonesday.com/Japans-FSA-Clarifies-Regulatory-Position-on-Initial-Coin-Offerings-Warns-of-Risks-12-07-2017
http://www.jonesday.com/Japans-FSA-Clarifies-Regulatory-Position-on-Initial-Coin-Offerings-Warns-of-Risks-12-07-2017
http://www.jonesday.com/Japans-FSA-Clarifies-Regulatory-Position-on-Initial-Coin-Offerings-Warns-of-Risks-12-07-2017
http://www.jonesday.com/Japans-FSA-Clarifies-Regulatory-Position-on-Initial-Coin-Offerings-Warns-of-Risks-12-07-2017
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp
http://www.jonesday.com/newsknowledge/rss.aspx
https://jonesday-ecommunications.com/5/69/landing-pages/unsubscribe.asp
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp

