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Music to Copyright Owners' Ears: Second Circuit Affirms Capitol
Records, LLC v. ReDigi Inc.
A federal appeals court finds that online music service ReDigi infringed Capitol Records'
copyrights by allowing users to resell legally purchased iTunes files.
Digital music files may not be lawfully resold, according to a recent holding by the U.S. Court of
Appeals for the Second Circuit in Capitol Records, LLC v. ReDigi Inc., Case No. 162321. On
December 12, 2018, the Second Circuit affirmed the district court's ruling that the defendants'
Internet platform, which enables users to resell digital files lawfully purchased from iTunes,
infringed the plaintiffs' exclusive rights to reproduce their works.
Critical to the Second Circuit's decision was the fact that, despite deleting previous copies
throughout the course of transferring the digital music files, each transfer fixed the file in a new
material object. Thus, each transfer to ReDigi's server and each new download to their device
creates "new phonorecords." Relying on the district court's analysis, the Second Circuit
buttressed its finding of infringement with support from the U.S. Copyright Office's 2001
conclusion that the resale of digital files is infringing. Finding the unlawful reproduction alone a
sufficient basis to affirm, the court made no ruling on whether the distribution of digital files
also constituted infringement.
Turning to the defenses, the Second Circuit held that the first sale doctrine does not apply to
reproduction rights. The court also held that ReDigi's system is not protected by the fair use
doctrine because the defendants were commercially motivated, made no changes to the
copyrighted works, used the entire works, and resold the digital music files in the same market
as the copyright owners.
The Second Circuit declined to extend the Copyright Act beyond its plain language, despite
pressure from amici to endorse principles of technological neutrality and calls to modernize the
Copyright Act.

Meredith M. Wilkes

Anna E. Raimer

Kerry A. Barrett

Cleveland

Houston

Cleveland

SUBSCRIBE

SUBSCRIBE TO RSS

Jones Day is a global law firm with more than 2,500 lawyers on five continents. We are One Firm Worldwide SM.
Disclaimer: Jones Day's publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of

the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorneyclient relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.
© 2018 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 200012113

