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The Issue: The U.S. Government Accountability Office ("GAQO") recently issued its Fiscal Year
2018 ("FY18") end-of-year summary statistics.

The Outcome: The number of cases filed, the sustain rate, and the effectiveness rate
remained largely consistent with previous years. The statistics lend further credence to the
notion that FY16, in which the GAQ's sustain rate doubled, was an outlier.

On November 27, 2018, the GAO released its Bid Protest Annual Report for FY18 to Congress.
This report featured the bid protest statistics for FY14 to FY18, as well as each instance in
which a federal agency did not fully implement a GAO bid protest recommendation made in the
prior fiscal year.

The percentage of bid protests that were sustained (the sustain rate) dropped to 15 percent
this year. This figure continued a downward trend seen over the last two years, when the rate
dropped from 23 percent to 17 percent. As the years progress, the FY16 figure of 23 percent
looks more like an outlier, as GAQO's sustain rate has returned to the mid-teens.

The fact that agencies followed every single GAO
recommendation last year highlights the significance of GAO as
“ a bid protest forum and the value of GAO's bid protest ,,
decisions.

As we have noted previously, perhaps the more important figure from the annual report is the
overall effectiveness rate. GAO's effectiveness rate represents the percentage of protests in
which a protester obtained some form of relief—either through a decision sustaining the
protest or through an agency voluntarily taking corrective action. The FY18 effectiveness rate
was 44 percent, declining slightly from previous years. However, this figure nevertheless
demonstrates that with the right grounds, many protestors can still find success through a GAO
protest.

Another noteworthy statistic relates to hearings held by GAO. That number has continued its
decline to historic lows. Never a statistically significant number, only five cases (or .51 percent)
received a hearing this year, down from 42 cases (4.70 percent) five years ago. This is the only
statistic included in the report that shows a consistent decline year on year.

Finally, GAQ's annual report also informs Congress of each instance in which a federal agency
did not fully implement one of GAO's recommendations in connection with a bid protest decided
in the prior fiscal year. This year, as last year, GAO reported that there were no such
instances—agencies followed every recommendation that GAO made. The fact that agencies
followed every single GAO recommendation last year highlights the significance of GAO as a bid
protest forum and the value of GAQ's bid protest decisions.
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Bid Protest Statistics for Fiscal Years 2014-2018

Fy2018 FY2m7 Fy2016 FY2015 Fya2014
Cases Filed 2607 2596 2789 2639 2561
(less than 1% {down T9) {up 6%) (up 3%) {up 5%}
increasa)
Cases Closed 2642 2672 2734 2647 2458
Merit (Sustain + B22 581 B16 58T 556
Deny) Decisions
Number of g2 a9 139 68 72
Sustains
Sustain Rate 15% 7% 23% 12% 13%
Effectiveness Rate | 44% A7% 46% 45% 43%
ADR (cases used) |B6 a1 &9 103 96
ADR Success Rate | 77% 90% B84% T0% 83%
Hearings 0.51% 1.70% 2.51% 310% 470%
(5 cases) (I7 cases) (27 cases) {31 cases) {42 cases)

Cherie J. Owen
Washington

Although the effectiveness rate dropped slightly this
year, protesters still obtained some form of relief in
44 percent of protests filed with GAO. This indicates
that GAO protests remain a useful tool to challenge
the violation of procurement laws and regulations.

Alexander M. Yabroff
Washington

The fact that agencies followed every
recommendation GAO made last year demonstrates
that GAO's decisions carry great weight, even though
they are nonbinding.

Go To All Recommendations >>

YOU MIGHT BE INTERESTED IN:

Recent CBP
Rulings Make it

Regional Shake-
Up or More of the

GAO Says Strict
Compliance with



https://www.jonesday.com/cowen/
https://www.jonesday.com/ayabroff/
https://www.jonesday.com/government_regulation/?section=Publications
https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/recent-cbp-rulings-make-it-more-difficult-to-avoid-section-301-duties/
https://www.jonesday.com/recent-cbp-rulings-make-it-more-difficult-to-avoid-section-301-duties/
https://www.jonesday.com/recent-cbp-rulings-make-it-more-difficult-to-avoid-section-301-duties/

Buy American Act Same? How the More Difficult to

Exception USMCA Impacts Avoid Section 301
Requirements Not North American Duties
Necessary Trade

SUBSCRIBE SUBSCRIBE TO RSS B R ¥ B ™ &

Jones Day is a global law firm with more than 2,500 lawyers on five continents. We are One Firm WorldwidesM.

Disclaimer: Jones Day's publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of
the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.

© 2018 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 20001-2113



https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/gao-says-strict-compliance-with-buy-american-act-exception-requirements-not-necessary-11-29-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/regional-shake-up-or-more-of-the-same-how-the-usmca-impacts-north-american-trade-12-03-2018/
https://www.jonesday.com/recent-cbp-rulings-make-it-more-difficult-to-avoid-section-301-duties/
https://www.jonesday.com/recent-cbp-rulings-make-it-more-difficult-to-avoid-section-301-duties/
https://www.jonesday.com/recent-cbp-rulings-make-it-more-difficult-to-avoid-section-301-duties/
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp
http://www.jonesday.com/newsknowledge/rss.aspx

