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Are Online Videos “Publicly Accessible”?

The decision in HVLP02 LLC v. Oxygen Frog turned on whether or not a YouTube video 

could qualify as a “printed publication,” and therefore constitute prior art for patent pur-

poses. As courts tend to assign the term “printed publication” a broad definition that usu-

ally includes videos, the YouTube video in question was considered prior art. Still, much 

of the analysis in these matters involves the “public accessibility” of a particular video. 

This Jones Day White Paper reviews the law surrounding printed publications, explains 

practical ways to demonstrate that a YouTube video is or is not publicly accessible, and 

summarizes best practices.
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No one challenging an online video’s status as prior art wants 

to hear the court chide “[i]t appears that Plaintiff is unfamiliar 

with how YouTube works.” But that was the judge’s retort in 

HVLP02 LLC v. Oxygen Frog, LLC (“Oxygen Frog”).1 Video chan-

nels like YouTube or Vimeo are among the most visited web-

sites on the web.2 As these sites grow in popularity, they are 

more and more likely to host videos that may disclose inven-

tions. Practitioners are increasingly looking to this medium for 

prior art. 

Certain prior art is defined by 35 U.S.C. § 102(b) (“Section 102”) 

as “described in a printed publication.” But can an online video, 

something that is not printed, be a printed publication? The 

short answer is: yes. Some challenge that videos posted on the 

web are not a printed medium, and thus not prior art. This argu-

ment usually fails because courts give the term “printed publi-

cation” a broad meaning that tends to include videos. The crux 

of the online video prior art analysis is “public accessibility” and 

whether a video “was disseminated or otherwise made avail-

able to the extent that persons interested and ordinarily skilled 

in the subject matter or art exercising reasonable diligence 

can locate it.”3 This White Paper discusses the law surrounding 

printed publications, practical ways to show a YouTube video 

is or is not publicly accessible, and summarizes best practices. 

LAW AND PTO INTERPRETATION

Prior to the Leahy-Smith America Invents Act (“AIA”), under 

Section 102, a person was entitled to a patent unless “the 

invention was patented or described in a printed publication in 

this or a foreign country or in public use or on sale in this coun-

try, more than one year prior to the date of application for pat-

ent in the United States.”4 The current Section 102 still includes 

the “printed publication” phrase, but was modified under the 

AIA to also include a catch-all provision that captures anything 

else that was “otherwise available to the public.”5 

The Federal Circuit broadly interprets the term printed publi-

cation “to give effect to ongoing advances in the technologies 

of data storage, retrieval, and dissemination.”6 Rather than lim-

iting the prior art based on whether a reference was “printed,” 

courts use “public accessibility” as the “touchstone in deter-

mining whether a reference constitutes a ‘printed publication’ 

bar under 35 U.S.C. § 102(b).”7 “A reference will be considered 

publicly accessible if it was disseminated or otherwise made 

available to the extent that persons interested and ordinarily 

skilled in the subject matter or art exercising reasonable dili-

gence can locate it.”8 Practitioners should thus focus on the 

public accessibility of the video as opposed to whether the 

video was “printed.” 

The Supreme Court of the United States recently granted cer-

tiorari to discuss if “otherwise available to the public” affects 

other provisions of Section 102, but the United States Patent 

and Trademark Office (“PTO”) considers this phrase a catch-

all that specifically includes internet videos.9 For example, the 

PTO guidance also states that a YouTube video may qualify as 

a printed publication under both pre-AIA and post-AIA law.10 

The Manual of Patent Examining Procedure (“MPEP”) also con-

siders electronic publications, including digital videos, “printed 

publications” under pre-AIA and post-AIA law provided that 

“the publication was accessible to persons concerned with 

the art to which the document relates.”11 As a practical matter, 

when applying AIA law, practitioners should argue that online 

videos are prior art as both a “printed publication” and “other-

wise available to the public.” 

NONPRIVATE VIDEOS

Videos posted online may have different accessibility stan-

dards. For example, YouTube offers different privacy settings 

where videos may be public, private, or unlisted. As discussed 

below, these settings may impact whether a particular online 

video is or is not prior art.

Courts grappling with “public accessibility” of a nonprivate 

web-posted video analogize to a library reference because 

they are both cataloged, indexed, and locatable when 

searched. In the context of a library reference, courts con-

sider “whether the reference was sufficiently indexed or 

cataloged.”12 In giving a broad definition to “printed publica-

tions,” the Federal Circuit considers the same public acces-

sibility analysis for online references as for traditional media.13 

A nonprivate online video can be a printed publication and 

courts typically look at whether the video was sufficiently 

indexed or cataloged so that a person interested and ordinar-

ily skilled in the subject matter exercising reasonable diligence 

would locate the video. 
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The classic example of a “printed publication” is a single 

copy of a dissertation that was likely shelved in the library 

of a German university.14 “Printed publications” also include 

microfilm copies of an Australian patent application available 

at the Australian Patent Office and its five “sub-offices” and 

a drawing found only in the file history of a Canadian pat-

ent.15 Consistent with the policy of prohibiting patentees from 

reclaiming subject matter from the public domain, published 

information, even if it is behind significant access barriers, 

is nevertheless “publicly accessible” through the exercise of 

“reasonable diligence.”16 

Several district court cases and IPRs address the issue of 

whether videos, in general, constitute prior art. In 2006, the 

district court in Diomed, Inc. v. AngioDynamics, Inc. found that 

a video disseminated to a large number of people over the 

years was not a printed publication under Section 102 because 

it was more similar to an oral presentation, than a “print out” 

presentation and, therefore, the print element of the publica-

tion was not satisfied.17 This case appears to be an outlier 

because most recent decisions hold that videos are “printed 

publications” under Section 102.18 

The Patent Trial and Appeal Board (“PTAB”) also held that vid-

eos are “printed publications” in several IPRs.19 In Medtronic, 

Inc. v. Barry (“Medtronic”), the PTAB found that a narrated video 

recorded on CD satisfies the printed requirement because a 

CD includes data that defines the displayed content, but this 

CD was not a “publication” because it was not adequately 

disseminated to the relevant audience.20 The Federal Circuit 

agreed that the video could be prior art, but disagreed about 

public accessibility.21 The court remanded the case for the 

PTAB to reconsider the public accessibility of the video dis-

tributed at a conference.22 

The Federal Circuit emphasizes public accessibility as the 

touchstone for the printed publication analysis.23 In Blue 

Calypso, LLC v. Groupon, Inc. (“Blue Calypso”), the court found 

that the petitioner “failed to carry its burden of establishing 

that an interested party exercising reasonable diligence would 

have located [the prior art].”24 The court found that an expert’s 

testimony stating that the report was publicly available on a 

website alone was insufficient to carry that burden.25 The court 

also looked at the lack of “evidence indicating that [the prior 

art] was viewed or downloaded,” and the lack of evidence “that 

a person interested in [the art] would be independently aware 

of the web address.”26 Additionally, the defendant provided no 

evidence that the webpage reference could have been found 

by a search engine.27 The report was posted to a webpage 

that was not linked, no one knew about, was not indexed, and 

was not downloaded or viewed.28 Public online videos, how-

ever, are fundamentally different than the webpage in Blue 

Calypso because they are typically searchable, indexed, and 

display the number of views and the upload date. 

The Federal Circuit addressed “public accessibility” in the inter-

net era in Suffolk Techs. LLC v. AOL Inc. (“Suffolk”) and Voter 

Verified, Inc. v. Premier Election Solutions, Inc. (“Voter Verified”). 

Suffolk held that a Usenet newsgroup post was a “printed pub-

lication” where: (i) its audience included skilled artisans; (ii) 

the newsgroups were organized in a hierarchical manner and 

were easily navigated; and (iii) it was sufficiently disseminated 

because it got responses and others may have viewed it with-

out posting responses.29 And in Voter Verified, an article posted 

online was a “printed publication” where: (i) the site was known 

to the interested public; (ii) submissions were considered pub-

lic and could be copied; and (iii) the site had an internal search 

tool that could be used to locate the article.30 Applying these 

considerations to an online video, a fact finder could easily find 

that such a video is a prior art printed publication. 

In Oxygen Frog, the court did exactly this. The court addressed 

whether a YouTube video is considered a printed publication 

for purposes of pre-AIA 35 U.S.C. 102(a).31 The plaintiff contested 

YouTube’s public accessibility because the video was uploaded 

on a channel “not associated with a trade group or website 

well-known to the relevant community.”32 The court disagreed: 

It appears that Plaintiff is unfamiliar with how YouTube 

works. A familiar user would know that you don’t need 

to search for a particular channel to watch the vid-

eos uploaded on it. For example, if you want to watch 

a video of a cat skateboarding, you can search “cat 

skateboarding”; you don’t need to know that it might 

have been “CatLady83” who uploaded the video you 

end up watching.33 

The court reasoned that “[s]urely, the effort involved in com-

posing a basic search query and scrolling down the page a 

few times does not exceed the ‘reasonable diligence’ that the 

law expects of a hypothetical prior-art subject.”34 The court 
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held that “a reasonable jury could find that someone interested 

and ordinarily skilled in the pertinent art, exercising reasonable 

diligence, would have been able to locate” the video on the 

priority date, and denied the plaintiff’s motion to exclude the 

video.35 As familiarity with online video sites increases, practi-

tioners can expect an uphill battle arguing that online videos 

are not “publicly accessible.” 

PRIVATE VIDEOS

The video in Oxygen Frog was publicly listed, but video sites 

like YouTube have alternative privacy settings for videos, such 

as privately listed or unlisted.36 A public video is searchable 

and is available to anyone. A private video does not appear in 

search results and does not appear on a channel; instead, the 

owner must invite viewers to see the video. An unlisted video 

appears neither in search results nor on the channel.  But any-

one with the specific link may view the video, and anyone with 

the link may share the video with anyone else.37 

The private and unlisted videos are similar to materials dis-

tributed at a conference, because the references are only dis-

tributed to a limited number of individuals and are not later 

searchable. But that does not end the “printed publication” 

inquiry, because a printed publication “need not be easily 

searchable after publication if it was sufficiently disseminated 

at the time of its publication.”38 In limited distribution cases, 

courts apply factors to gauge “public accessibility” set forth 

in In re Klopfenstein.39 The Klopfenstein factors are: (i) “the 

length of time the display was exhibited”; (ii) “the expertise of 

the target audience”; (iii) “the existence (or lack thereof) of rea-

sonable expectations that the material displayed would not be 

copied”; and (iv) “the simplicity or ease with which the material 

displayed could have been copied.”40 For a private or unlisted 

video, like materials distributed at a conference, practitioners 

must consider these factors to establish public accessibility 

of the video. Depending on these factors, a private or unlisted 

online video may be prior art, even if it was not listed as public. 

PROVING A VIDEO IS A PRINTED PUBLICATION

Anyone challenging a patent’s validity “bears the bur-

den of establishing that a particular document is a printed 

publication.”41 The PTO suggests that to rely on a video as a 

printed publication, the party introducing the reference should 

“provide evidentiary support for its public accessibility.”42 

Some best practices are emerging in this area. First, contact the 

video owner to obtain the video and obtain a declaration from 

the owner regarding the video’s public accessibility. Second, 

record the presence of the video on the public forum.43 Video 

hosting pages sometimes report video statistics and accessibil-

ity dates. As a practical guide, others have suggested to: 

• Take a screenshot of each frame of the video playing 

inside the browser that includes the URL to the video 

and the video date of publication (or upload) in each 

screenshot. 

• Collate the screenshots in a single document in sequential 

order. 

• Reference the time stamp in each screenshot to follow the 

video progress. This will help in citing to a particular time 

where the most important images appear. 

• Provide captions of the entire video.44 

Additionally, practitioners should log the steps necessary to 

search for and find the reference—ideally by recording a video 

of the process. 

Third, the video may also be archived by the Internet Archive: 

WayBack Machine, a nonprofit dedicated to preserving content 

published on the web.45 This archive tool displays snapshots of 

the webpage on previous dates. Practitioners should use this 

with caution because the snapshots may show certain infor-

mation such as the date of publication and number of views, 

but may not actually include video playback, and may not 

include all videos. The PTO suggests authenticating archived 

webpages with an affidavit of a “Wayback Machine employee 

with personal knowledge of contents who can verify copy is 

true and accurate copy of WBM records.”46 This process has 

become somewhat routine and staff at the Internet Archive are 

familiar with this process.47 Ultimately, a practitioner should do 

everything he or she can to collect as much information about 

the reference to prove its public accessibility. 

CONCLUSION

To qualify as prior art, content must be “sufficiently accessible 

to the public interested in the art,” at the relevant time. This 
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does not strictly require “printed”; rather “public accessibility” 

is the key and every record of public accessibility counts. 

The PTO and district courts are increasingly recognizing that 

web-posted videos can qualify as “printed publications” due 

to internet video channels’ burgeoning status as a mainstream 

medium. But the party introducing any online video still bears 

the burden of showing that it was publicly accessible. Relevant 

accessibility evidence includes snapshots of (i) the video with 

the URL, (ii) the title, (iii) captions, and (iv) the playback time. 

If the video was shared only with a select number of individu-

als, the practitioner should analyze how the Klopfenstein fac-

tors show that the reference was sufficiently disseminated to 

constitute prior art. A video’s author may be a good source of 

information in that regard. 
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