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HYPOTHETICAL
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HYPOTHETICAL
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Delaware LLC

• Investor #1 appoints 1 director
• Investor #2 appoints 2 directors
• Investor #3 (controlled by co-founders of 

LLC) appoints 3 directors (both co-
founders were appointed as directors)

6 directors

Co-founders disagree about how 
to run company, chaos ensues
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HYPOTHETICAL

• Special Committee created

• Consists of 4 directors

• Hires its own counsel

• Concludes that one of the co-founders should leave the Company

Can the Special Committee reveal communications between it and its counsel to 
the Company’s General Counsel and the remaining co-founder (the CEO) 
without waiving privilege?
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HYPOTHETICAL:  VOTE NOW!

Can the Special Committee reveal communications between it and its 
counsel to the Company’s General Counsel and the remaining co-
founder (the CEO) without waiving privilege?

A:  YES—Special Committee doesn’t waive privilege by revealing 
communications to GC and CEO

B:  NO—Special Committee does waive privilege by revealing 
communications to GC and CEO

C:  I don’t have the foggiest idea.
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HYPOTHETICAL

• Special Committee does not reveal communications to GC or CEO

• Chaos leading up to formation of Special Committee continues

• Company files Bankruptcy Petition

What happens to the Special Committee’s privileged communications?
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ATTORNEY-CLIENT PRIVILEGE 
AND ATTORNEY WORK PRODUCT
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ATTORNEY-CLIENT PRIVILEGE, GENERALLY

• Attorney-client privilege protects confidential communications between a lawyer and 
client from discovery in litigation.  Generally requires:

– an attorney-client relationship

– the communications in question seek or relay legal advice

– the communications are conducted and maintained in confidence 

• Privilege runs to the company itself, but includes communications with directors, 
officers, and employees of the company.
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• Privileged communications must be 
“confidential”

• Confidential means not shared with third 
parties

• Sharing privileged communications with a 
third-party results in a waiver

• No selective waiver in the 6th Circuit

• Waiver of “subject matter”

GUARDRAILS
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ATTORNEY-CLIENT PRIVILEGE: BANKRUPTCY

• Privilege generally is preserved.

– Joint defense and common interest doctrines extend to a chapter 7 
trustee.

– A debtor-in-possession retains the company’s prepetition privilege in 
chapter 11.

• A bankruptcy trustee (or debtor-in-possession) succeeds in interest to the 
corporate debtor’s prepetition attorney-client privilege. 

• Privilege can be transferred with assets or by contract.
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BOARDROOM  CONSIDERATIONS
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PRIVILEGE RISKS
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• Third-party attendees at meetings where legal advice 
is provided (accountants, financial professionals)

• Corporate minutes

• Sale transactions/bankruptcy

• Shield/Sword issues

• Email servers controlled by third-parties

• Advice of counsel defense requires 
disclosure of that advice

• Forces a choice:  advice of counsel 
defense or protection of privilege

ATTORNEY-CLIENT PRIVILEGE:  SWORD AND SHIELD ISSUES
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ATTORNEY-CLIENT PRIVILEGE: WAIVER BY EMAIL
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Are privileged communications protected if they exist on another 
company’s email servers?
Courts consider:

• Does the corporation ban personal use?

• Does the company monitor employee’s e-mail?

• Do third parties have a right of access to the e-mail?

• Did the company notify the employee of the use and monitoring 
policies?

SPECIAL COMMITTEES OF THE BOARD OF DIRECTORS

16



9

USE OF SPECIAL COMMITTEES
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• Special committees are a tool to avoid breach of the duty of loyalty (i.e., 
engaging in conflicted transactions).

– The burden of persuasion under the entire fairness standard 
shifts back to the plaintiffs.

– Special committees are considered strong evidence of fairness.

• Special committees generally retain their own outside advisors 
(including their own outside counsel).

– Communications between special committees and their counsel 
are generally privileged.

SPECIAL COMMITTEES:  WHEN AND WHO

• Members of the special committee should be disinterested.

• Independent members are more protective.

• Special committees should be formed early.

• Corporate governance documents should be reviewed to ensure special committee 
creation and authority complies with any guidelines or limitations set forth therein.

• The authorizing resolution should clearly delineate the members, powers, and duties 
of the special committee.
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PRIVILEGE ISSUES AND SPECIAL COMMITTEES
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• Privilege is controlled by the special committee, not the 
board of directors, but is owned by the company.

• Special committee communications that would otherwise be 
privileged are nonetheless at risk of being discoverable in a 
derivative action.

PRIVILEGE ISSUES AND SPECIAL COMMITTEES (CONT’D)

• Special committees risk waiving privilege by:

– disclosing reports and findings to defendant directors there in their personal 
capacities (evidenced by, e.g., the attendance of their personal attorneys)

– publicly disclosing the special committee’s findings or reports. 

• Disclosures to the board may not waive privilege.
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SO WHAT’S THE 
ANSWER?
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QUESTIONS?
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Any presentation by a Jones Day lawyer or employee should not be considered or
construed as legal advice on any individual matter or circumstance. The contents of
this document are intended for general information purposes only and may not be
quoted or referred to in any other presentation, publication or proceeding without the
prior written consent of Jones Day, which may be given or withheld at Jones Day's
discretion. The distribution of this presentation or its content is not intended to
create, and receipt of it does not constitute, an attorney-client relationship. The views
set forth herein are the personal views of the authors and do not necessarily reflect
those of Jones Day.
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