








[Solomon] look at the boxes" and instructed him to "keep them safe and intact."

(S Tr. 31, A. liS). Shortly thereafter, Solomon and a friend moved the boxes to

the friend's house in an apparent effort to keep them from Mr. Phelan. (S Tr. 24,

A. 111-12). The boxes were then turned over to the Government.

The only testimo~y about access to the garage containing the boxes was

from Douglas Olbrich, a real estate agent and contractor working with Mr. Phelan,

who testified that the premises were always kept locked, and that he and Mr.

Phelan had the only keys. (S Tr. 45-46, A. 121-22). Olbrich further testified that it

was planned that the garage would hold construction tools for construction on the

adjoining property, but that he would control all access, and that, in any event, "we

hadn't started the construction" and ''we never got to the point where we had the

tools there." (S Tr. 49-50, A. 123-24). Solomon did not offer any testimony about

how he gained access to the garage.

Despite this testimony, Judge Hellerstein ruled that Mr. Phelan had no

reasonable expectation ofprivacy, because (1) the garage sat on property as to

which Mr. Phelan's ownership was "dispute[d]" or ''tenuous''; (2) the "ability of

Edward Solomon to gain entrance" showed ''that there wasn't this type of

exclusive possession from which the defendant could justifiably claim a privacy

interest"; and (3) "the carrying on ofa construction site in the adjacent lot ...

would involve a number ofpeople in access to the garage ... [and would] have to
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dilute the kind ofprivacy expectation where storage is dedicated to the use of

papers and things of a private nature." (S Tr. 58-59, A. 127-28).

In addition, the district court held that "for there to have been an intrusion

under the Fourth Amendment, it must be the government that has instigated the

intrusion." (S Tr. 60, A. 128). That was not the case here, the court held, because

Agent Alexander's "course of conduct" was "reasonable" and "there was no .

deputization ofMr. Edward Solomon, rather, a prudent response to what Solomon

told him." (S Tr. 61, A. 129).

B. Discussion

The district court's denial of the suppression motion was erroneous. "A

warrantless search is per se unreasonable under the Fourth Amendment, unless the

search falls under certain specific and well-delineated exceptions" to the rule

otherwise requiring a warrant. United States v. Lewis, 386 F.3d 475,481 (2d Cir.

2004), cert. denied, 125 S. Ct. 1355 (2005) (citing Katz v. United States, 389 U.S.

347,357 (1967)).9 In the present case, none of the district court's multiple

rationales excuses the warrantless search and seizure ofMr. Phelan's boxes.

9 Under the Fourth Amendment, "[a] 'search' occurs when an expectation of
privacy that society is prepared to consider reasonable is infringed. A 'seizure' of
property occurs when there is some meaningful interference with an individual's
possessory interests in that property." United States v. Jacobsen, 466 U.S. 109, 113
(1984).

27



1. The District Court Erred in Concluding that There Was No
Reasonable Expectation of Privacy

None of the reasons given by the district court for finding no reasonable

expectation ofprivacy withstands scrutiny. First, the district court made no factual

finding that Mr. Phelan did not own the garage or the land on which the garage

stood, and the district court's equivocal statement that ownership was "dispute[d]"

cannot defeat Mr. Phelan's objectively reasonable expectations in light ofthe

evidence that the garage was always locked and Mr. Phelan and his associate, Mr.

Douglas Olbrich, possessed the only keys. (S Tr. 46, A. 122). Moreover,

irrespective ofthe land or the garage, Mr. Phelan clearly retained a reasonable

expectation ofprivacy in the boxes, which undisputedly belonged to Mr. Phelan

and not to Solomon. See United States v. Knoll, 16 F.3d 1313, 1320-21 (2d Cir.

1994) (reasonable expectation ofprivacy in boxes even after they had been stolen.

from defendant's office); see also United States v. Ross, 456 U.S. 798, 822-23

(1982).

Second, the district court's conclusion that the "ability ofEdward Solomon

to gain entrance" to the garage was inconsistent with a reasonable expectation of

privacy (S Tr. 59, A. 128) is also insupportable. This conclusion could be even

arguably correct only if there were no effort to keep outsiders like Solomon out of

the garage. However, as the district court itselfrecognized, ''Mr. Olbrich sa[id] the

garage was locked," and ''there was no testimony about [how Solomon gained]
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access." (S Tr. 57, A. 127). And if Solomon gained access by breaking in - the

only logical inference from the testimony at the hearing - clearly such access

would not be inconsistent with Mr. Phelan's expectation ofprivacy in the garage.

Third, the district court's conclusion that "the carrying on of a construction

site in the adjacent lot ... would involve a number ofpeople in access to the

garage ... [and would] have to dilute the ... privacy expectation" (S Tr. 59, A.

128), is both legally and factually erroneous. As a legal matter, there is no

principle under which it is permissible for the government to conduct a warrantless

search not only when an individual has no reasonable expectation ofprivacy but

also when the individual does have such an expectation but it has been "diluted."

As a factual matter, the "access to the garage" for construction tools to which the

court referred had not happened yet at the time of the search. Olbrich's testimony

was unequivocal that the storage oftools (and, necessarily, the entry ofworkers to

get those tools) was merely a future plan: "we hadn't started the construction to

where we needed the tools at that point," and "[w]e never got to the point where

we had the tools there." (S Tr. 49,50-51, A. 123-23). Indeed, even Solomon

agreed there were no such materials stored in the garage. (S Tr. 37, A. 118).

Accordingly, the hypothetical future access ofworkers (who, would, in any event,

have had access only subject to Olbrich's supervision (S Tr. 50, A. 124» cannot

have preemptively removed Mr. Phelan's reasonable expectation ofprivacy.
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2. The District Court Erred in Finding that the Government
Was Not Involved in Solomon's Search and Seizure

The district court also erred, as a matter of law, in finding that there was no

Fourth Amendment violation - despite the fact that Agent Alexander "requested

that [Solomon] look at the boxes" and instructed him to ''keep them safe and

intact" (S Tr. 31, A. 115) - because the Government purportedly did not

"instigateD the intrusion." (S Tr. 60, A. 128).

On this point, United States v. Knoll is controlling. In Knoll, the third party

was a convicted felon who arranged a burglary of the defendant's office (without

previously consulting the Government) so as to help make a case against the

defendant. 16 F3d at 1317. After the prosecutor expressed disappointment in the

usefulness of the stolen material turned over to him and said he needed more

detailed information, the thieves went back and examined the stolen materials to

locate information useful to the prosecutor. ld. at 1319-20. This Court, reversing

the district court (which had declined to suppress the evidence), made clear that "'a

search is a search by a federal official ifhe had a hand in it,'" '''so long as he was

in it before the object of the search was completely accomplished.'" ld. at 1320

(quotingLustigv. United States, 338 U.S. 74, 78-79 (1949) (plurality opinion)).

In particular, the Court held, it was not necessary that the Government

affirmatively instigate the search; rather, an otherwise-private party can become a

Government agent where the Government merely ''tacitly approve[s]" the
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measures taken by that party to obtain information for the Government. Id.

Moreover, "it is 'immaterial' whether the government originated the idea for a

search or joined it while it was in progress." Id. (quoting Lustig, 338 U.S. at 79).

And the Government, or a private party acting as a Government agent, "may not

expand upon a previously private search without running afoul of the Fourth

Amendment." Id.

Here, when Agent Alexander told Solomon it was "a good idea" to go back

and look at Mr. Phelan's boxes (S Tr. 21, A. 110) and instructed him to "keep them

safe and intact" (S Tr. 31, A. 115) - and where Solomon then went ahead and

both looked at the boxes and seized them by removing them to another location ­

Agent Alexander clearly at least ''had a hand in" and "tacitly approved" Solomon's

actions within the meaning ofKnoll. 16 F.3d at 1320.

Moreover, the district court clearly applied a faulty legal standard when it

required a showing that the Government "instigated the intrusion." (S Tr. 60, A.

128). As Knoll makes clear, the Government need not be the instigator. Rather, it

is "immaterial whether the government originated the idea," "so long as [it] was in

it before the object of the search was completely accomplished." 16 F.3d at 1320

(internal quotation marks omitted). Here, the undisputed record establishes that the

Government was "in it before the object of the search was completely
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accomplished" and did at least ''tacitly approve" Solomon's search and seizure of

the boxes.

Once it is recognized that the evidence from the boxes should have been

suppressed, it is clear that the judgment must be reversed. As proof of Mr.

Phelan's intent, the Government placed significant reliance on evidence - derived

from the boxes ofdocuments that should have been suppressed - that Mr. Phelan

had purportedly engaged in previous fraudulent schemes involving the companies

Fidelity Capital Group and Capital Silver Mines (later called Internet Culinary

Corporation). The Government offered extensive evidence concerning these

alleged schemes (Tr. 496-525), emphasized them in summation (Tr. 1057, 1136),

and detailed them at the very outset of its brief opposing Mr. Phelan's post-trial

motion for acquittal, under the heading ''Phelan's Familiarity With Securities

Manipulation Schemes." Under these circumstances, there can be no argument

that the district court's erroneous failure to suppress the documents was harmless

beyond a reasonable doubt. See, e.g., Arizona v. Fulminante, 499 U.S. 279, 310

(1991) (Fourth Amendment violation requires reversal unless violation is shown to

be harmless beyond a reasonable doubt).
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IV. THE DISTRICT COURT'S ADl\fiSSION OF TAPE RECORDINGS
MADE BY A CONFIDENTIAL INFORMANT WHO DID NOT
TESTIFY AT TRIAL VIOLATED CRAWFORD v. WASHINGTON.

The district court erred under the Sixth Amendment by admitting, over the

defendant's objection, tapes ofconversations between the defendant and a

Government informant who did not testify at trial.

As this Court recently noted, Crawford v. Washington, 541 U.S. 36 (2004),

"substantiallyalter[ed] the [Supreme] Court's existing Confrontation Clause

jurisprudence." United States v. Saget, 377 F.3d 223,226 (2d Cir. 2004), eert.

denied, 125 S. Ct. 938 (2005). Crawford imposes, for the first time, "aper se bar

on the admission of out-of-court testimonial statements that were not subject to

cross-examination." ld. As it is undisputed that Stitsky's statements on the tapes

were made out of court and were not subject to cross-examination, the only

remaining question is whether the statements were ''testimonial'' within the

meaning of Crawford.

The Supreme Court in Crawford did not attempt to provide an overarching

definition of ''testimonial,'' leaving "for another day any effort to spell out a

comprehensive definition of 'testimonial. '" Crawford, 541 U.S. at 68. Taking up

this issue in Saget, this Court determined that Crawford "at least suggests that the

determinative factor in determining whether a declarant bears testimony is the

declarant's awareness or expectation that his or her statements may later be used at

33



a trial." 377 F.3d at 228; see also id. at 229 (Supreme Court's formulations of

what is testimonial "suggest[] that the Court would use the reasonable expectation

of the declarant as the anchor ofa more concrete definition oftestimony").

Under this test, it is clear that Stitsky's statements on the tapes were

''testimonial'' within the meaning of Crawford, because it is indisputable that

Stitsky expected that his statements would be used at trial. Indeed, the very

purpose ofhis having the conversations with Mr. Phelan, and of recording them,

was for use in a future trial against Mr. Phelan. Under Saget and Crawford, this

fact - coupled with the fact that Stitsky's statements were not subject to cross-

examination - made the admission ofthe tapes a violation ofMr. Phelan's rights

under the Confrontation Clause of the Sixth Amendment.

To be sure, Crawford contains dicta in a parenthetical sentence in a footnote

to the effect that the Sixth Amendment "does not bar the use of testimonial

statements for purposes other than establishing the truth ofthe matter asserted,"

541 U.S. at 59 n.9, and the Government contended below that Stitsky's statements

on the tapes fit within that purported exception. lO Reaching the conclusion that

there is a blanket exception for testimonial statements not offered for their truth

10 The jury was not instructed that Stitsky's statements could not be
considered for the truth of the matter asserted, although the district court at one
point offered to give such an instruction, which Mr. Phelan's counsel declined.
(Tr. 850-51).
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would be inconsistent with Crawford's per se rule for testimonial statements, and

would cut against Crawford's recognition that the scope of the Confrontation

Clause should not be determined by concepts imported from non-Constitutional

hearsay rules. See Saget, 377 F.3d at 226; White v. Illinois, 502 U.S. 346, 366

(1992) (Thomas, 1. concurring in part and concurring in the judgment); Lilly v.

Virginia, 527 U.S. 116, 140 (1999) (Breyer, J. concurring).

In any event, even if there were such an exception it would be inapplicable

on the facts of this case. Even a cursory review ofthe taped conversations (see A.

58-100) makes clear that the conversations comprise, for the most part, Stitsky's

statements, some ofwhich were clearly factual assertions. 11 In addition, the

negative construction the Government sought to place on Mr. Phelan's statements

is possible only by focusing on Stitsky's statements. Under these circumstances,

the critical Sixth Amendment inquiry - whether Stitsky was "one of the witnesses

against" Mr. Phelan, U.S. Const. amend. VI - can only be answered in the

affirmative. Accordingly, the admission of the tapes violated Mr. Phelan's rights

under the Confrontation Clause, and for this reason, too, his conviction must be

reversed.

11 See, e.g., (A. 80) ("So, basically, when you, when you know that Paul
[Runyon] ... and all of these guys are ready to start dropping tickets, (VI) the
stock's gonna go up, and this guy'll make his money for, for helping you."); see
also, e.g., (A. 94).
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CONCLUSION

For the foregoing reasons, the judgment of conviction should be reversed.
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