

















216 F.3d at 252. Accordingly, all references to facts in the courts’ opinions and in IBM’s briefs
necessarily accept, as true, SRA’s view of the facts. (See R. at 167-68 (citing SRA’s
complaint)). The recitations do not represent assertions of fact by IBM.

Moreover, SRA does not even attempt to satisfy the requirement that it show IBM
secured a favorable judgment as a result of its purportedly inconsistent position. The federal
district court dismissed the RCRA Action, and the Second Circuit affirmed, on a ground that had
nothing to do with the scope of IBM’s leasehold or the meaning of “premises™: that SRA failed
to allege current acts of contamination, as required under the Act. (R. at 427; 216 F.3d at 256).
For this reason, too, SRA’s judicial estoppel argument fails. See, e.g., Tilles Inv. Co., 207
A.D.2d. at 394.

C. The NYSDEC Reclassification Petition

SRA's final invocation of judicial estoppel is based on IBM's petition to NYSDEC to
reclassify SRA's property as a Class 4 site. This contention fails at the threshold, because
judicial estoppel does not apply to administrative proceedings, like the reclassification petition
here, that do not involve a hearing or a dispute between adverse parties. See Ferring v. Merrill
Lynch & Co., 244 A.D.2d 204, 204-05 (1st Dep’t 1997); Tozzi v. Long Isl. R.R. Co., 170
Misc. 2d 606, 613-14 (Sup. Ct. Nassau 1996), aff’d, 247 A.D.2d 466 (2d Dep’t 1998).

The contention also fails in numerous other ways. SRA argues that IBM implicitly
“believed and represented that it operated the entire Site, especially the soils and groundwater,”
because under the relevant regulations “only an owner or operator can seek site reclassification.”
(Br. 58) (emphasis omitted). SRA cites no authority, however, for the proposition that judicial
estoppel can apply based on an implicit assertion in an administrative proceeding, in the absence
of any actual statements “clearly inconsistent” with a party’s current position. Moreover, even if

SRA were correct about the relevant standing requirements, that still would not prove IBM was
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asserting, even implicitly, that it leased the entire site. Rather, IBM was simply asserting
standing based on its operation of part of the site.

Under the applicable regulations, “a person who is a responsible party by reason of being
the current or former owner or operator of a site has standing to make a petition” for
reclassification. N.Y. Comp. Codes R. & Regs., Title 6, § 375-1.9(a) (2002). A “responsible
party by reason of being a current or former owner or operator” is either:

€)) the current owner and the current operator of the site or any
portion thereof; [or]

(2) the owner, and the operator, of the site or any portion
thereof at the time any hazardous waste disposal occurred;

N.Y. Comp. Codes R. & Regs., Title 6, § 375-1.3(u) (2002) (emphasis added). A “site” is
defined as “aﬁy area or structure used for the long-term storage or final placement of hazardous
waste including, but not limited to, dumps, landfills, lagoons, and artificial treatment ponds. . . .”
Id. § 375-1.3(1) (emphasis added).

IBM clearly qualified as a site operator under these definitions. IBM at all times operated
a least a portion of the “site”—to wit, the premises. Accordingly, there is no basis for saying that
IBM even implicitly asserted that it was leasing the entire site, let alone for concluding that IBM
ever took the position that soil, groundwater and bedrock fall within the meaning of the term
“premises,” or the scope of the good order and condition clause.

In short, the Second Department was correct in concluding that judicial estoppel did not
apply because “[t]he acknowledgment by IBM in prior proceedings . . . before the DEC that it
leased ‘real property’ from SRA and that it was responsible for contamination on the property is
not inconsistent with its position in this case that its obligations under paragraph 7 of the lease

are limited to the interior space of the buildings.” (R. at 507).
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POINT IV

SUMMARY JUDGMENT WOULD BE IMPROPER EVEN IF THIS COURT WERE TO
RULE IN FAVOR OF SRA ON THE MEANING OF “PREMISES” IN THE LEASE

Even if this Court were to conclude that the good order and condition clause applies to
the entire “Site,” SRA has fallen far short of what would be necessary to support a grant of
summary judgment. In particular, SRA cannot demonstrate that the clause required more than
cleanup to government standards—which IBM indisputably accomplished—and has failed to
introduce necessary evidence of the condition of the premises at either the time the Lease
commenced or terminated, and of whether any loss was covered by SRA’s insurance.

A. IBM Put The Entire Property In Good Order And Condition By Abating The
Contamination To Governmentally-Required Standards

A good order and condition clause generally means that the property must be returned in
“good” repair taking into account “the age of the property [and] the nature of it,” such as whether
the property is “exposed to the elements and subjected to heavy and daily blows.” Black &
Yates, Inc. v. A.R. Fuels, Inc., 26 Misc. 2d 627, 629 (Sup. Ct. Kings County 1960); 2 Rasch’s
N.Y. Landlord & Tenant § 19:6 (2002) (“[U]nder a covenant to keep the premises in good repair
or order, the éxtent of such obligation is limited by the age and class of the premises involved.”);
1 Tiffany Real Property § 102 (“[W]here the covenant excepts reasonable use and wear,
consideration must be taken of the use for which the premises were rented and the business to be
conducted there.”). Where as here, property is contaminated, the clause means that “function
must be restored if impaired” to the degree commensurate with the site's age and purpose. Wolf
v. 2539 Realty Assoc., 161 A.D.2d 11, 15-16 (1st Dep’t 1990).

Even if the good order and condition clause were to be applied to soil, groundwater, and
bedrock, IBM believes that it complied with the requirements of the clause—which requires that

the property be returned in “good” condition (R. at 55), not “perfect” condition—by completing
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the environmental cleanup to the satisfaction of the relevant governmental agencies. IBM
indisputably met that condition. SRA, however, argues that the clause requires that the property
be rendered “free of contamination.” (Br. 46). This contention, however, is flawed in numerous
ways.

As an initial matter, the term “contaminated” is meaningless if not linked to
governmental requirements. Almost all property contains at least minute amounts of various
contaminants; what makes property “contaminated” is the presence of a level of contamination
that the government deems unacceptable.'” Accordingly, a requirement that property be
rendered completely “free” of contaminants—even beyond what governmental authorities
require—would impose a requirement that would be impossible to meet, and cannot have been
within the contemplation of the parties when they entered into the Lease.

Indeed, SRA is unable to offer any support for its draconian interpretation of the good
order and condition clause. SRA goes to great effort to demonstrate that environmental
contamination is not within the three specific exceptions in the good order and condition clause:
“ordinary wear and tear,” “repairs required to be made by the Landlord,” and damage not
“caused by willful act[s] or negligence” of the tenant. (Br. 46-47). This argument, however, is
mere sleight of hand: by focusing on the exceptions, SRA avoids addressing the main (and
logically prior) issue, which is, What does the phrase “good order and condition” itself mean?
SRA offers no argument for why that phrase should be construed to mean completely “free of

contamination,” or why cleanup to governmental standards should not be considered “good.”18

17 See, e.g., R. at 80 (NYSDEC 1996 letter to SRA's counsel explaining that NYSDEC has determined no
further action is necessary because remaining contamination in groundwater is confined to a small area); R. at 343
(NYSDEC 1993 letter to SRA explaining same and inviting SRA to file petition if SRA disagrees with NYSDEC's
reclassification decision).

i Moreover, even if SRA’s interpretation of that phrase were deemed correct, SRA offers no real argument
as to why the exception for “ordinary wear and tear” is inapplicable. Because the property was used for decades in
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SRA also is unable to point to any precedent that even remotely supports its
interpretation. SRA cites five cases for the proposition that a good order and condition clause
requires the tenant to “return the leased property to as good of a condition as pre-existed the
tenancy.” (Br. 48). As an initial matter, it is worth noting that under its own phrasing of the
standard—*"“as good of a condition as pre-existed the tenancy” (emphasis added)—SRA clearly
cannot get summary judgment, because it has put in no evidence of the condition of the property
at the time the Lease was executed, and it is entirely possible (indeed likely) that the
contamination “pre-existed” the Lease, which began in 1981. (As SRA itself notes (Br. 5), IBM
began operations at 622 South Road in the 1950s.) Indeed, it is highly likely that IBM left the
property in significantly better condition than it was in at the beginning of the Lease.

Moreover, the cases SRA cites (Br. 48-49) are uniformly irrelevant to its contention that
“good order and condition” means entirely “free of contamination.” None of them says any such
thing. Indeed, two of them suggest the contrary—that appropriate cleanup of contamination
means cleanup to the extent required by the relevant government agency. See Gettner v. Getty
0il Co., 266 A.D.2d 342, 342-44 (2d Dep’t 1999) (addressing responsibility for costs of
NYSDEC plan of remediation); PBN Assocs., 141 A.D.2d at 808 (same). And none of the other
cases SRA cites—some of which do not even involve a good order and condition clause—

provides any support for SRA’s “free of contamination” argument. See Chemical Bank v. Stahl,

(continued...)

manufacturing, parts-cleaning, storage, shipping and other commercial operations, the presence of trace chemicals
that cause no environmental hazard to the property or community is within the meaning of ordinary wear and tear
and reasonable in light of the site’s use, age and purpose. See Black & Yates, Inc. v. A.R. Fuels, Inc., 26 Misc. 2d at
629; 1 Tiffany Real Property § 102. At a minimum, whether the presence of low levels of contaminants is a logical
result of reasonable and anticipated use of the property is a question for the jury. See McGregor v. Bd. of Educ., 107
N.Y. 511 (1887) (jury should decide whether broken windows, battered doors, and filthy walls were a natural

consequence of leasing a property for use as a school).
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272 A.D.2d 1, 18 (1st Dep’t 2000) (whether tenant’s installation of fireproofing violated good
order and condition clause was a jury issue); Star Nissan, Inc. v. Frishwasser, 253 A.D.2d 491,
492 (2d Dep’t 1998) (did not address good order and condition clause; in addition, lease at issue
contained language not present here imposing all obligations on tenant “as though it were the
sole owner of the premises”); Akron Meats, Inc. v. 1418 Kitchens, Inc., 160 A.D.2d 242, 244 (1st
Dep't 1990) (undisputed that premises were not left in “good condition”; question was whether
“good condition” requirement applied when premises in poor condition at outset of lease);
McCormick v. Moran, 182 Misc. 2d 568, 570 (City Ct. Watertown 1999) (no good order and
condition clause at issue); Civic Realty Co. v. New York Tel. Co., 16 Misc. 2d 660, 662-63 (Sup.
Ct. N.Y. Cty. 1959) (no dispute that premises in good condition; rejecting claim that clause
required restoration of premises to their condition at origin of lease).

Accordingly, SRA is able to offer no support for its contention that “good order and
condition” means entirely “free of contamination,” as opposed to meaning a condition acceptable
to the relevant governmental authorities. And it is indisputable that IBM restored the site, as
required under the 1984 Agreement, “to the satisfaction of all requisite governmental agencies.”
(R. at 69, { 4). IBM undertook a costly abatement program, removing approximately 5,300
cubic yards of contaminated soil from the site (R. at 297, 332), and installing a pump-and-treat
system to address residual contamination in the groundwater. As a result of these efforts, state
and federal agencies have declared that no further abatement action need be taken. On
August 24, 1995, the EPA issued a “Remedial Site Assessment Decision” on the SRA property
of “No Further Action,” which means that there is nothing left to do to address the earlier

contamination. (R. at 84). Similarly NYSDEC considers the contamination site as “properly
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closed” with some “continued management,” namely ongoing operation of the pump-and-treat-
system. (R. at 341, 343).

SRA'’s argument that the mere presence of a pump-and-treat system on its property is
evidence that the good order and condition clause was breached (Br. 51) fails for the additional
reason that SRA consented to its installation. (R. at 70-71). Having agreed to its presence, SRA
cannot now be heard to complain that it violates the Lease. See Civic Realty Co., 16 Misc. 2d at
662-63 (observing that there has never been an instance where a good order and condition clause
was “construed as an obligation to remove properly authorized and properly constructed
alterations and to restore the premises to the conditions originally existing at the commencement
of the lease.”).

In sum, SRA has failed to establish that “good order and condition” means “free of
contamination,” and certainly cannot establish that IBM failed to abate the contamination to the
satisfaction of the relevant government authorities. Accordingly, summary judgment in SRA’s
favor on this issue is clearly inappropriate.

B. Summary Judgment Would Also Be Inappropriate Because SRA Has Failed To Put

Forward Necessary Evidence About The Condition Of The Property At The Time
The Lease Terminated And About Its Own Insurance Coverage

In addition to SRA’s failure to demonstrate that, as a matter of law, “good order and
condition” means “pristine,” summary judgment would be improper because SRA has not
submitted any testimony or other evidence from someone with personal knowledge about the
condition of the buildings or the larger site on March 1, 1994, the date the property was
surrendered. Instead, SRA seeks to rely on IBM’s reclassification petition. That petition,
however, concluded that organic chemical concentrations were almost uniformly at levels that
did not exceed applicable state guidelines. Concentrations exceeding state standards were

“limited to two wells within an area immediately adjacent to the source area.” (R. at 284).
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Moreover, this finding was made based on data that preceded the surrender of the property by
more than a year. (R. at 283 (last sampling occurred in 1992)). In the interim period, IBM
continued remediation efforts (R. at 332-41), making the reclassification petition inadequate to
establish the condition of the property as of March 1, 1994.

SRA also references the 1994 Agreement—under which IBM would continue to operate
the pump and treat system—as evidence that upon surrender, the property was not in good order
and condition. (Br.51). However, that Agreement does not contain any findings as to the
degree to which the property was “contaminated.” It merely shows that IBM was fulfilling its
obligations to both NYSDEC and SRA to continue to manage the system. And there is nothing
in the 1994 Agreement that shows that any trace contamination that remained prevented the
property from being in good order and condition.

Finally, SRA points to a monitoring report dated March 1995 which summarizes data
mostly from the period after SRA regained possession of the site. That report, however, does not
provide a comprehensive picture of the condition of the soil, groundwater and bedrock on the
date of surrender a year earlier. And SRA engages in gross exaggeration by labeling the low
level of contaminants the report found as “gross contamination.” (Br. 50). Indeed, in December
1993, NYSDEC concluded that “[t]he source of the contamination and the grossly contaminated
soils have been removed.” (R. at 343).

At most, SRA's allegations about the condition of the property raise an issue of fact. In
analogous circumstances, this court has rejected disposing of such disputes on motions for
summary judgment. See, e.g., Vermont Teddy Bear Co., 1 N.Y.3d at 476; Domen Holding Co. v.
Aranovich, 1 N.Y.3d 117, 125 (2003); 1014 Fifth Ave. Realty Corp. v. Manhattan Realty Co., 67

N.Y.2d 718, 721 (1986).
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Summary judgment is also inappropriate because SRA failed to satisfy the Lease
provision requiring it to show that any damage or loss was not covered by SRA’s insurance. The
Lease expressly excepted from the good order and condition clause “damage, destruction, or loss
by fire or other casualty or by any other cause unless such damage, destruction or loss is caused
by the willful act or negligence of the Tenant and is not covered by insurance carried or
required by this Lease to be carried by the Landlord.” (R. at 55, 9 7) (emphasis added). This
provision makes clear that IBM's duty to transfer the premises in good order and condition is not
breached if IBM caused damage that is covered by insurance carried by SRA. To date, however,
SRA has not produced its relevant insurance policies or in any other way established that the
damage was not covered by its insurance.'® Where such a gap in the record exists concerning a
required element of proof, summary judgment is improper. See Radow v. Weiss, 288 A.D.2d 453
(2d Dep’t 2001) (summary judgment inappropriate on incomplete record); Finklestein v. Cornell
Univ. Med. Coll., 269 A.D.2d 114, 117 (1st Dep’t 2000) (same); see also Mackey v.
Southampton Hosp., 264 A.D.2d 410, 410-11 (2d Dep’t 1999) (where plaintiff failed to produce
any evidence on issue necessary to support grant of summary judgment, judgment entered for
defendant).

In sum, SRA has offered no support for its “free of contamination” interpretation of
IBM'’s obligation; has offered no evidence that IBM failed to restore the premises to the
satisfaction of the relevant federal and state agencies; has not offered evidence establishing the

condition of the property when it regained possession on March 1, 1994 ; and has offered no

# To be sure, some comprehensive general liability policies contain “pollution exclusion” clauses that bar
coverage for environmental contamination. See e.g., Consolidated Edison Co. v. Allstate Ins. Co., 98 N.Y.2d 208
(2002) (holding that insured had the burden to prove that gasoline contamination on the property did not fall within
the pollution exclusion clause of policy). SRA, however, has not proffered any insurance policy, or in any other
way proved a lack of coverage.
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evidence regarding its insurance coverage for the contamination. For all of these reasons, SRA
would not be entitled to summary judgment even if this Court were to rule in SRA’s favor on the
meaning of the term “premises” in the Lease.
CONCLUSION
For the foregoing reasons, IBM respectfully requests that this Court affirm the judgment
of the Appellate Division, Second Department.
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