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international law in U.S. courts even in the absence of
positive Congressional enactment." Resp. Cert. Opp. at 13­
15 & n.8 (citing, inter alia, The NereiJe and The Paquete
Habana).

When viewed in their proper context, however, the
Court's dicta in The Nereide and The Paquete lIabana, are
fully consistent with the authorities discussed above. These
cases - both of which were before this Court as part of its
statutory admiralty jurisdiction, see The Paquete lfahana,
175 U.S. at 680-85; The Nereide, 13 U.S. (9 Cranch) at 3XX­
91 - were decided prior to the seminal decision in Erie
Railroad Co. v. Tompkins, in which this Court famously
pronounced that H[t]here is no federal general common law."
304 U.S. at 78. Prior to Erie, the federal courts applied their
own independent rules of decision to transitory common-law
claims. See. e.g., S...v~ft v. Tyson, 41 U.S. (16 Pet.) I, 18-19
(1842); William A. Fletcher, The General Common Law and
Section 34 q( the Judicial)' Act of /789: The Example 01'
Marine Insurance, 97 Harv. L. Rev. 1513, 1517-27 (1984)
(describing the Founding era view of the Hgeneral common
law"). These federal-court decisions on matters of "general
law" did not create or apply federal law. See Erie, 304 U.S.
at 74-75 (explaining that Hgeneral law" was not binding on
the States); Fletcher, supra, at 1517-18, 1521-25, 1558-62
(explaining the early American understanding of H[t]he
general common law" as Hnonfederal law"); e-.f Wheaton v.
Peters, 33 U.S. (8 Pet.) 591, 658 (1834) (Hit is clear, there
can be no common law of the United States... , There is no
principle which pervades the union and has the authority of
law, that is not embodied in the constitution or laws of the
union. The common law could be made a part of our federal
system, only by legislative adoption."). To a modem eye,
however, these pre-Erie decisions could be - and to the
Filartiga court were - misinterpreted as endorsing the view
that certain aspects of the common law, such as international
law, were federalized. To the contrary, international law was
simply a part of this Hgeneral common law" and, in that
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respect, was no different than the law of contracts and the
law of torts: all were "part of our law" and of the "law of the
land." See, e.g., Kurtz v. Moffitt, 115 U.S. 487, 498 (1885)
(describing the common law of England as "part of our
law"); Eidman v. Martinez, 184 U.S. 578, 591 (1902)
("[w]hen we speak of our laws we mean to be understood as
referring to our own statutory laws or the common law we
inherited from the mother country" (emphasis in original));
4 William Blackstone, Commentaries *67 (explaining that
"the law of nations ... is [in England] adopted in its full
extent by the common law, and is held to be a part of the law
of the land").?

This pre-Erie understanding of international law was
specifically addressed by this Court in Huntington v. Attrill,
146 U.S. 657 (1892). The issue there was whether the
Maryland state courts were required to give full faith and
credit to a judgment rendered under a New York law, which
required a determination whether the New York law was
penal in nature. This Court characterized the question as one
of "international law" and described the domestic status of
such law in a manner reflecting a quintessential example of
the pre-Erie understanding of the common law:

In this country, the question of international law must
be determined in the first instance by the court, state or
national, in which the suit is brought. If the suit is
brought in a Circuit Court of the United States, it is one

7 Filartiga's conceptual misstep is criticized in depth in Curtis A.
Bradley & Jack L. Goldsmith, Customary International Law as Federal
Common Law: A Critique ofthe Modern Position, 110 Harv. L. Rev. 815
(1997). See also AI Odah, 321 F.3d 1147-48 (Randolph, J., concurring);
Curtis A. Bradley & Jack L. Goldsmith, Federal Courts and the
InC01poration of International Law, III Harv. L. Rev. 2260 (1998);
Arthur M. Weisburd, The ExcClitive Branch and International Law,
41 Vand. L. Rev. 1205 (19H8).
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of those questions of general jurisprudence which that
court must decide for itself, uncontrolled by local
decisions. . .. If a suit ... is brought in a court of
another State, the Constitution and laws of the United
States have not authorized its decision upon such a
question to be reviewed by this court.

Huntington, 146 U.S. at 683 (citing New York Life).H

Erie, however, expressly disavowed the two major
premises on which nineteenth-century jurisprudence was ­
and Filartiga is - based. First, this Court rejected the idea
that the federal courts can apply law not derived from a
sovereign source, noting that "law in the sense in which
courts speak of it today does not exist without some definite
authority behind it." Erie, 304 U.S. at 79 (internal quotation
marks omitted). Second, the Supreme Court rejected the
legal fiction that courts "discover" common law rules,
explaining that the common law "is often little less than what
the judge advancing the doctrine thinks at the time should be
the general law on a particular subject" and noting that under
the Constitution, the federal courts lack this general
common-lawmaking power. Id. at 78 (internal quotation
marks omitted); see also Guaranty Trust Co. v. York,
326 U.S. 99, 101-02 (1945) ("[Erie] overruled a particular
way of looking at law"); Alexander v. Sandoval, 532 U.S.
275, 287 (2001) ("Raising up causes of action where a

K In Huntington, the Court ultimately applied federal law to the
question presented, but did so only because that issue was part of an
inquiry under the Full Faith and Credit Clause of the Constitution. The
Court explained that its decision to apply federal law was "analogous" to
the situation where federal law controls the interpretation of contracts in
matters arising under the Constitution's Contracts Clause. IJ. at 6H4; see
also Irving Trust Co. v. Day, 314 U.S. 556. 561 (1942) ("When this
Court is asked to invalidate a state statute upon the ground that it impairs
the obligation of a contract, the existence of the contract and the nature
and extent of its obligation become federal questions ....").
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statute has not created them may be a proper function for
common-law courts, but not for federal tribunals." (internal
quotation marks omitted). Filartiga rests precisely on both
these premises; it refers to a source of law (the norms of
customary international law) that has no sovereign authority
behind it, and it grants the federal courts common­
lawmaking authority to fashion general rules relating to that
"law."

In contrast to the "federal general common law" that was
repudiated in Erie, there is a modern, limited form of federal
common law. But this modern federal common law does not
support the creation of a body of international human rights
tort law. To the contrary, consistent with Erie's
pronouncement that federal courts are powerless to apply
law not derived from a sovereign source, modern federal
common law applies only where necessary to further "a
genuinely identifiable (as opposed to judicially constructed)
federal policy." O'Melveny & Myers v. FDIC, 512 U.S. 79,
89 (1994); cf D'Oench, Duhme & Co. v. FDIC, 315 U.S.
447, 472 (1942) (Jackson, J., concurring) (observing that
"[f]ederal common law implements the federal Constitution
and statutes, and is conditioned by them"). Thus, this Court
has held that federal common law will displace non-federal
law only where there is both an identifiable "uniquely federal
interest" and a "significant conflict" between that interest
and the operation of the non-federal law. Boyle v. United
Techs. Corp., 487 U.S. 500, 507 (1988).

There exists no identifiable uniquely federal interest in
tort disputes arising out of the mistreatment of foreign
citizens by their own governments or by their fellow citizens
within their own countries. Even if there were such an
interest, moreover, it is difficult to see how it would
significantly conflict with, so as to preempt completely, the
application of local law to such disputes. See id at 508
(explaining that federal common law applies only to those
particular elements of a claim that are in conflict with the
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federal interest). Indeed, to the extent there is any
identifiable federal policy with respect to individual human
rights under international law, it counsels against the
creation of a private right of action enforceable in federal
court, as demonstrated by this Court's holding in Banco
Nacional de Cuba v. Sabbatino.

In Sahbatino, this Court held that modern federal common
law requires the application of the act-of-state doctrine as a
federal law defense against claims challenging the conduct of
foreign governments under international law. Id. at 421. In
doing so, the Supreme Court made clear that the act-of-state
doctrine had '''constitutional' underpinnings," and originated
not in international law but in constitutional separation of
powers principles that counseled against judicial intervention
in foreign affairs. Id. at 422-24; see alsu Restatement
(Third) Foreign Relatiuns Law of the United States § 443
cmt. a & n.l ("no rule of international law requires
application of the act of state doctrine"). Thus, despite some
broad dictum in Sabbatino concerning the application of
modern federal common law to issues of international law, it
is clear that this Court did not endorse the federalization of
every common-law tort that happened also to be a human
rights violation. To the contrary, in holding that the act-of­
state doctrine prevented a plaintiff from bringing claims fof
torts alleged to violate international human rights law, the
Court in Sabbatino "declared the ascertainment and
application of international law beyond the competence of
the courts of the United States," 376 U.S. at 439 (White, J.,
dissenting), and "did not consider international law to be part
of the law of the United States in the sense that United States
courts must find and apply it as they would have to do if
international legal rules had the same status as other forms of
United States law," Harold G. Maier, The Authoritative
Sources of Customary International Law in the United
States, 10 Mich. J. Inci L. 450, 463 (1989).
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IV. THE INCORPORATION OF INTERNATIONAL
HUMAN RIGHTS NORMS INTO FEDERAL LAW
WOULD SERIOUSLY UNDERMINE DOMESTIC
FEDERALISM AND SEPARATION OF POWERS

The briefs of Petitioner, his other amici and the United
States persuasively explain why affinnance of the decision
below would have serious adverse consequences for both the
political branches' ability to conduct foreign affairs
(including the war on terror) and the ability of U.S.
corporations to do business abroad, particularly in remote or
unstable areas that require security protection. This Court
should not, however, lose sight of the drastic domestic
implications of its decision in this case.

Although the focus of international human rights litigation
to date has been on abuses committed by and in foreign
nations, see supra pp. 4-5, there is nothing in the doctrines
developed by the lower courts that would limit the
application of the Alien Tort Statute to such situations. To
the contrary, the entire premise of the modem conception of
customary international law is that the rules protect
individuals from human rights abuses committed by their
own governments and countrymen and in their own
countries. See supra pp. 4-5. Accordingly, any federal right
of action to enforce international "Iaw" generally (as
opposed to a narrowly drawn congressional enactment such
as the TVPA, see supra note 3) would necessarily govern the
domestic conduct of state and federal officials. In other
words, if U.S. law provides a cause of action for human
rights abuses committed in Mexico, then it necessarily
authorizes a cause of action for the same human rights
abuses committed in New Mexico. 9

Q The class of plaintiffs eligible to bring human-rights claims against
domestic officials would vary depending on which of the lower courts'
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Under the current legal regime, plaintiffs with grievances
against state or federal ofticials may bring federal claims
under the Civil Rights Act of 1871, 42 U.S.C. § 1983, or the
Bivens doctrine. If this Court were to recognize claims for
customary international law violations, then in many, if not
most, cases involving allegations of civil rights violations or
police misconduct, plaintiffs will demand, and the courts will
be required to perform, a second layer of review, testing the
official action not only against the strictures of the U.S.
Constitution and federal law, but also against the prevailing
standards of customary international law. Such review - in
addition to altering the balance of power between the States
and the federal government and between the courts and the
political branches - will likely impose a significant burden
on both courts and litigants. See Flores v. Southern Peru
Copper Corp., 343 F.3d 140, 154 (2d Cir. 2003) ("the
relevant evidence customary international law is widely
dispersed and generally unfamiliar to lawyers and judges").

In addition to imposing additional restrictions on the
conduct of government officials in their law enforcement and
other duties, customary international human rights nom1S, if
found to be a part of federal law, could be used as an end run
around this Court's decisions limiting the scope of federal
authority. For example, the Court has held that the federal
government lacks the constitutional authority to authorize
federal remedies tor local acts of gender-motivated violence.

theories were adopted. Under the Ninth Circuit's view that the Alien
Tort Statute creates a statutory right of action, that right of action would
be limited by the express tenns of the statute, which applies only to alien
plaintiffs. By contrast, under the Second Circuit's more expansive view
that claimed violations of customary international law arise under federal
common law, such claims could be brought by any plaintiff pursuant to
the general federal-question jurisdictional statute, 28 U.s.c. § 1331. Set'
supra note 5. In either event, the adverse domestic consequences
discussed herein would be significant.
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See United States v. Morrison, 120 S. Ct. 1740 (2000).
However, the documents and institutions that are the sources
for customary international law suggest that freedom from
gender-motivated violence is, or is evolving into, an
international human rights norm. See Brief of Amici Curiae
on Beha({ of the International Law Scholars and Human
Rights Experts in Support of Petitioners, United States v.
1'v!orri....·on, 529 U.S. 598 (2000) (Nos. 99-5, 99-29), 1999 WL
1037253 (cataloging such sources). If this is so, then a
federal cause of action of the sort invalidated in Morrison
would nevertheless be viable under federal law. Indeed, a
number of commentators have urged just such a result. See,
e.g., id.; Mary Ann Case, Reflections on Constitutionalizing
Women's Equality, 90 Calif. L. Rev. 765, 774 n.56 (2002).
Similarly, given that various sources of international human­
rights norms address freedom of religion, see Morley, supra,
at 116 & nn.40-41 (cataloging such sources), the
incorporation of those norms into federal law could require
courts to enforce limitations on state action affecting
religious activity similar to those that the Court invalidated,
as exceeding the scope of Congress's powers, in City of
Boerne v. Flores, 521 U.S. 507 (1997).

The incorporation of customary international human rights
norms into federal law would also inevitably lead to
unwarranted federal-court interference with the several
States' criminal justice systems, including, for example, the
ability of the States to impose punishments such as the death
penalty. Under federal law, the outer boundaries of a State's
power to impose punishment for criminal activity are
delineated by the Eighth Amendment, and may not be further
infringed upon by the national government. Yet, if the
human-rights norms of the international community are
incorporated into U.S. law, then a judicial determination that
certain punishments violate those norms would prohibit the
States from imposing them, regardless of how widespread
their domestic acceptance. Indeed, many international law
scholars have argued that the death penalty (or at least
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certain applications of it) violates customary international
law, see, e.g., Julian S. Nicholls, Comment, Too Young to
Die: International Lan' and the Imposition of the Juvenile
Death Penalty in the United Stales, 5 Emory lnt'l L. Rev.
617,651-52 (1991) (arguing that the juvenile death penalty
violates federal common law); Curtis A. Bradley, The
Juvenile Death Penalty and International Law, 52 Duke L.J.
485, 489-90, 514, 533-34 (2002) (collecting arguments that
the imposition of the death penalty on persons under the age
of eighteen violates customary international law), and
challenges to the death penalty based on international human
rights norms have already been brought in the federal courts,
see, e.g., Hain v. Gibson, 287 F.3d 1224, 1242-44 (10th Cir.
2002), cert. denied, 537 U.S. 1173 (2003); Bca:lcy v.
Johnson, 242 F.3d 248, 263-68 (5th Cir. 200 I).

These examples are just the tip of the iceberg. Scholars
and commentators have argued that international law
protects, or may soon protect, rights relating to an incredibly
broad range of topics, including, in addition to those
discussed above, education, employment, property,
environmental protection and sexual orientation. See
Bradley & Goldsmith, Customal)! International Law as
Federal Common Law: A Critique (~l the !'.-1odern Position,
supra, 110 Harv. L. Rev. at 841 & nn.170-71 (1997)
(providing examples of such arguments); Morley, supra, at
117 (explaining that H[e]xisting international agreements
cover almost every imaginable aspect of society, including
marriage, juvenile justice, and education" (footnotes
omitted». A decision endorsing the incorporation of
customary international law into federal law thus has the
potential to federalize vast expanses of areas that are now
within the realms of state self-government.

The use of international human rights norms to regulate
local activity is particularly troublesome because of the
nature of modern international law. Despite the sources of
international law set forth in Filartiga and the Restatement,
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there is neither an authoritative arbiter of international law
nor an objective method for detennining the nonns
incorporated therein, making international human rights law
necessarily indetenninate. See. e.g., Flores, 343 F.3d at 154
(describing customary international law's "soft,
indetenninate character"); Christopher A. Ford, Adjudicating
.Ius Cogens, 13 Wis. Int'l L.J. 145, 165 (1994) ("Apart ...
from the comparatively uncontroversial genocide and slavery
prohibitions-which still have their doctrinal critics­
nothing approaching a general consensus has developed
regarding the substantive content of peremptory international
law" (footnote omitted). International law "evolves,"
moreover, on the basis of the views of entities, such as
domestic and foreign jurists, foreign and transnational courts
and treaty-making bodies, that are neither representative of
the American political community nor responsive to it.
Under these circumstances, the potential for anti-democratic
judicial activism in connection with the creation of a federal
common law of international law cannot be overstated. As
Judge Randolph recently observed in arguing that courts are
unauthorized to exercise a "free-wheeling judicial power" to
apply international law:

The political branches of our government may
influence but they by no means control the
development of customary international law. To have
federal courts discover it among the writings of those
considered experts in international law and in treaties
the Senate mayor may not have ratified is anti­
democratic and at odds with principles of separation of
powers.

AI Odah, 321 F.3d at 1148 (Randolph, 1., concurring); see also
Tel-Oren, 726 F.2d at 827 (Robb, 1., concurring) (arguing that the
courts "ought not serve as debating clubs for professors willing to
argue over what is or what is not an accepted violation of the law
of nations").
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Judicial interpretation is difficult and divisive enough
when it is based on the Constitution and the laws enacted by
Congress. Were federal courts authorized to pass judgment
on otTicial action based on a State's compliance with
"international" or foreign nonns, fundamental principles of
judicial restraint, separation of powers and federali;;m would
be subverted. Whether Congress could even authorize such
a regime through an unambiguous statutory pronouncement
is itself a serious question going to the heart of our
constitutional structure. To pennit the courts to authorize it.
either based on a once-obscure jurisdictional statute or, even
more radically, without any congressional authorization at
all, is a step that this Court should tirmly reject.

CONCLUSION

For the reasons set forth above, this Court should reverse
the decision below and hold that the neither the Alien Tort
Statute nor the "common law of the United States" provides
a private right of action for violations of international human
rights law.
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