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sanctioned™™) (quoting Shimer. 367 U.S. at 383). Here,
although there was no evidence or argument that Congress
would not “have sanctioned™ the balance struck by the FCC.
the Fourth Circuit nevertheless ignored the regulation
because it determined that Congress had not affirmatively
foreseen and prospectively “authorized™ this particular
application of the agency’s delegated authority and expertise.

In short, in the guise of deferring to legislative judgments,
the court below actually imposed a maze through which it is
impossible for Congress to navigate. This is particularly true
because the decision below interpreted the statute’s express
preemption provisions as creating a negative implication that
Congress intended nof to preempt any regulatory areas
outside the four corners of those express provisions. Pet.
App. 43a-44a. Thus. according to the court below, in those
cases where Congress has foreseen the need for federal
regulation, and expressly preempted some but not all state
regulation in that area, these facts strongly “weigh[] against™
finding that federal regulation preempts conflicting state law
in areas where the statute is silent about preemption—no
matter how stark the conflict or how obvious the need for
uniform national regulation. /d. at 43a.

This “expressio unius™ rule of preemption. when coupled
with the affirmative “congressional statement” requirement,
creates a rule necessitating that Congress affirmatively
anticipate and reconcile potential federal/state-law conflicts
in every context where federal regulations may reach. This
result is truly “extraordinary: The statute that says anvthing
about pre-emption must say everything: and it must do so
with great exactitude, as any ambiguity concerning its scope
will be read in favor of preserving state power.” Cipollone v.
Liggett Group, Inc., 505 U.S. 504. 548 (1992) (Scalia. J..
dissenting) (emphasis in original). Whatever the merits of
such a rule in other contexts, it makes no sense to the extent
it is used to cabin the preemptive scope of federal regulations
that Congress has affirmatively authorized (albeit without
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adding the meaningless confirmation that such uniform
regulations preempt conflicting state laws).’

4. The Fourth Circuit compounded its analytical errors by
placing a thumb on the scale against a finding of conflict
preemption by invoking the “presumption against
preemption.” Pet. App. 34a-35a & n.4 (citing United States
v. Locke. 529 U.S. 89 (2000)). The presumption has no
logical application in a conflict preemption analysis. If
application of a state’s law does in fact “stand[] as an
obstacle to the accomplishment and execution of the full
purposes and objectives of Congress,” Hines. 312 U.S. at 67,
it follows as a matter of logic that any “presumption™ against
preemption has necessarily been overcome. Were the rule
otherwise. a state law which affirmatively conflicted with
federal law could nonetheless be valid, because the conflict
somehow does not overcome the “presumption.” This
principle cannot be squared with the constitutional
supremacy of federal law: No “presumption” can sanction a
state law which directly conflicts with federal law.

* * *

Taken together, the Fourth Circuit’s misguided “express
statement™ requirement and its presumption against
preemption turn the agency conflict preemption analysis on
its head. As the Petition observes, in the Fourth Circuit. a
federal regulation is now presumed to be subordinate to state
tort law in the absence of an express statement of preemptive
intent by Congress. Pet. 3-4. That inversion of the agency
conflict preemption analysis not only threatens the efficient
operation of the Nation’s wireless telephone system. it also
endangers the operation of countless other regulatory

b Ironically. the Fourth Circuit’s new “plain statement™ rule will

actually disserve federalism interests by forcing Congress or federal
agencies to adopt broad prophylactic statements of preemptive intent in
advance of evaluating actual conflicts with state law.
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schemes intended to have uniform and exclusive application
to a variety of vital strains of national commerce.

I[I. THE DECISION BELOW HAS SIGNIFICANT
AND FAR-REACHING CONSEQUENCES FOR
INTERSTATE COMMERCE IN NUMEROUS
FEDERALLY REGULATED INDUSTRIES

The implications of the Fourth Circuit’'s new agency
conflict preemption standard reach well beyond the
telecommunications arena. Under the Fourth Circuit's
decision, every company that does interstate business in an
industry subject to uniform and comprehensive federal
regulation now must question whether even strict compliance
with the applicable federal standards nevertheless leaves the
company exposed to significant tort liability for failure to
satisfy some stricter “standard™ imposed after-the-fact by
state juries on an ad hoc basis.

1. Businesses operating nationwide in a multitude of
industries critical to our npational economy —
pharmaceuticals. transportation and highway safety.
railroads, aviation. banking. securities, workplace safety.
advertising, agriculture, and countless others — are subject to
detailed and comprehensive federal regulation. Despite the
existence of governing regulatory frameworks, however.
businesses operating in each industry repeatedly have been
called to fend off attempts by plaintiffs. often suing on behalf
of a class, to displace the applicable federal regulations with
state tort law judgments that impose different and varying
standards of liability. The examples are countless. See, ¢.g..
Fifth Third Bank ex rel. Trust Officer v. CSX Corp., 415 F.3d
741. 745 (7th Cir. 2003) (state-law personal injury and
wrongful death claims challenging the adequacy of warning
signs at railroad crossing preempted by regulations
promulgated pursuant to the Federal Railroad Safety Act):
Witty v. Delta Air Lines. Inc.. 366 F.3d 380, 384 (5th Cir.
2004) (state-law failure-to-warn claim alleging that airline
was negligent in failing to advise passenger of risk of deep
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vein thrombosis preempted by comprehensive federal
regulations governing warnings provided to airline
passengers); Lyvnnbrook Farms v. Smithkline Beecham Corp..
79 F.3d 620. 624-25 (7th Cir. 1996) (state-law products
liability and misrepresentation claims alleging that plaintiftf™s
cattle were injured following inoculation with animal
vaccine preempted by regulations promulgated by Animal
and Plant Health Inspection Service governing safety.
efficacy. potency and purity of vaccinations); Moore v.
Kimberly-Clarke Corp., 867 F.2d 243, 244-46 (5th Cir.
1989) (state law failure-to-warn claim alleging that tampon
manufacturer failed adequately to warn of risk of toxic shock
syndrome preempted FDA regulation establishing toxic
shock warning requirements); /n re Bridgestone/Firestone
Inc. Tires Prods. Liab. Litig., 153 F. Supp. 2d 935, 946-48
(S.D. Ind. 2001) (state-law class actions against
manufacturers of automobile tires seeking. inter alia, recall
of tires under state law preempted by Motor Vehicle Safety
Act’s delegation of authority to National Highway Traffic
Safety Administration to oversee product recalls). See also,
e.g.. Horn v. Thoratec Corp.. 376 F.3d 163, 170-71 (3d Cir.
2004) (state-law products liability claims alleging defective
design and manufacture of heart pump and failure to warn
preempted by pre-market approval process established by
Food. Drug & Cosmetic Act).

As these decisions illustrate. until now. courts almost
uniformly have rejected class-action plaintiffs” invitation to
undermine federal regulatory schemes governing design,
testing, labeling, and other safety-related or consumer
protection issues. by allowing the development of a
patchwork of disparate state “standards.” Both this Court
and the lower federal courts have recognized that permitting
a jury to apply new. more “protective” standards fashioned
from state tort law threatens to upset the “delicate balance™
struck by a federal agency charged with crafting regulations
in furtherance of its statutory mandate. Buckman Co. v.
Pluintiffs’ Legal Comm., 531 U.S. 341, 348 (2001). See
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also, e.g.. Geier. 529 U.S. at 881: Winy. 366 F.3d at 385
(“Allowing courts and juries to decide under state law that
warnings should be given in addition to those required by [an
agency] would necessarily conflict with the federal
regulations.™).

The Fourth Circuit’s conflict preemption standard likely
would have led to a different outcome in nearly everv case
listed above. in which a plaintiff attacked the testing.
labeling, manufacture, marketing, or operational safety of
any of a number of products marketed or services provided
nationwide and subject to federal regulation. In every case.
the regulators” considered and expert judgments would likely
have been set aside in favor of state-law “standards™
established by lay juries. merely because the delegating
statute did not itself preempt state law in all contexts.

As a consequence, the decision below threatens to change
the interstate business landscape dramatically. The very
existence of the Fourth Circuit’s opinion necessarily calls
into question business judgments made on an ongoing basis.
As long as Pinney remains on the books. companies doing
business in a federally-regulated industry within the
geographic reach of the Fourth Circuit can no longer be
certain that even strict compliance with detailed regulatory
standards governing design, manufacture, marketing.
labeling, testing. and other safety measures will be sufficient
to insulate them from liability for damages under a
patchwork of state tort laws.

The application of the panel majority’s new preemption
rule poses an even greater danger to multistate business
operations. After Pinney. a federal regulation designed and
intended to have uniform and exclusive application
nationwide no longer preempts even directly conflicting state
law. A regulation that reflects a federal agency’s considered
and expert weighing of pertinent costs. risks. and benefits
can be set aside effortlessly by a lay jury applying nothing
more than the extremely general guidelines supplied by state
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tort law. If the regulation sets a minimum (or maximum)
safetv standard, prescribes a manufacturing or testing
process. or dictates appropriate warnings to consumers, a
jury applying state law is nevertheless free to determine that
the federal safety standard is insufficiently strict. the
federally mandated warnings not comprehensive enough. or
the federal testing requirements less thorough than the
plaintiff would preter. Pinney opens the door to remarkable
state-law-based  second-guessing of expert agency
judgments.

The result would be grave enough if a single jury in a
single state were empowered to override an otherwise-
applicable federal regulation. But Pinney invites something
far worse: Any number of juries in every state are free to
reconsider the balance of factors reflected in a federal
regulation and to arrive at their own after-the-fact judgments.
And if multiple juries in all 50 states are authorized to reach
their own conclusions about safety (or marketing. or testing,
or design), compliance with the law governing the design.
testing, marketing, and labeling of a product or service will
be all but impossible.

2. The harms that inevitably will flow from the Fourth
Circuit’s errors are particularly acute because the decision
below devolves authority from the federal government to
state juries. not to state lawmakers. In light of Pinney. multi-
state businesses can take no comfort from efforts to conform
even to a “crazy-quilt” of varying but readily discernible
state laws and regulations. Instead. businesses will be
expected to comply with a hodge-podge of post-hoc
judgments of lay juries in class-action tort cases. The “rules™
represented by those judgments are unknowable in advance,
placing companies in the impossible position of attempting
to conform their conduct to standards that exist only after the
fact, as one jury after another reconsiders whether a standard
established by federal regulation is sufficient under state law.

it .uﬂ&m&f’;ﬁ
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The division of regulatory responsibility between federal
and state regulators makes sense in a variety of contexts. and
Congress has affirmatively sanctioned. and the Courts have
recognized. a dual regulatory scheme in those settings. See.
e.g., La. Pub. Serv. Comm'n, 476 U.S. at 370-71 (dual state
and federal regulation of rules governing depreciation of
property used by telephone companies); Gen. Motors Corp.
v. Tracy, 519 U.S. 278. 293 (1997) (separate state and
federal regulatory authority over intrastate versus interstate
gas trade).” In this case. however. the Fourth Circuit
displaced the considered judgment of federal regulators in
favor of ad hoc, after-the-fact decisions of state juries, not
state lawmakers. To the extent that the federal government
considered a place in the regulation of nationwide wireless
telecommunications (or any of the many other multi-state
industries subject to extensive federal regulation) for the
States. it surely envisioned that the state actor would be a
regulatory body. not a jury. In the context of RF emissions.
the intended nationwide, uniform application of the federal
regulation plainly displaces state regulation. A fortiori.
“regulation”™ of RF emissions by lay juries applying state tort
law is even more clearly preempted. Moreover, Pinney
invites state juries to make these sorts of ad hoc
determinations in the context of large class actions. in which
emotion. rather than reason or policy. may well influence the
outcome.

The threat of massive damages awards in large state-law
class actions necessarily will have a standard-setting effect.
A company that markets a product or service both acceptable
to federal regulators and allowable under the laws of 49 of
the 50 states. but which faces an adverse judgment in a
single tort case in a single state. will have little choice but to

7 As the Petition points out (Pet. 5-8), the history in the area of

radio communications has. quite logically, been one of exclusive federal
control. This makes the Fourth Circuit’s devolution of authority to state
litigants and lay juries all the more extraordinary.
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alter its conduct to satisfy the “standard™ established by the
decision of that lone jury applying a single state’s tort law.
In effect. Pinney removes regulatory authority from the
expert agency Congress charged to act, and places it in the
hands of plaintiffs’ lawyers and inexpert state jurors in a race
to impose the most onerous standard. Such reallocation of
authority defies the Supremacy Clause. and it is particularly
ill-suited to the many industries in which the development of
standards for design. manufacturing. labeling. and safe
operation require the application of scientific or technical
expertise.

3. In every industry for which the market for goods and
services is truly national. the importance of a unified.
centralized standard-setter is paramount. A uniform and
exclusive federal regulatory framework provides certainty
and consistency that facilitates multi-state business dealings.
That consistency is essential to the development and
operation of a truly national wireless telephone network. as
explained in the Petition. See Pet. 17, 20-21. 23. Itis no less
crucial for the many other industries whose business
operations regularly and necessarily cross state lines.

Without this Court’s intervention. the Fourth Circuit’s
decision will cast doubt on a multitude of interstate business
operations, because companies cannot know, in light of
Pinney. whether satisfying federal regulatory requirements
will be sufficient to foreclose liability under a patchwork of
state laws. Because the Fourth Circuit’s rationale threatens
the validity of countless regulatory schemes that provide the
predictability and uniformity essential to multistate business
operations, this Court’s review is warranted.

CONCLUSION
The petition for a writ of certiorari should be granted.

s e o o

e ot e <

TN ot



ROBIN S. CONRAD
AMAR D. SARWAL
NATIONAL CHAMBER

LITIGATION CENTER. INC.

1615 H. Street. N.W.
Washington. D.C. 20062
(202) 463-5337

October 3. 2005

Respectfullv submitted.

MICHAEL A. CARVIN
(Counsel of Record)
MICHAEL S. FRIED

JuLia C. AMBROSE

JONES DAY

51 Louisiana Avenue. NW
Washington. DC 20001
(202) 879-3939

Counsel for Amicus Curiae





