





become pregnant in five years, or whether a boy may become a “perpetrator’ in seven
years is not an “immediate™ danger, and does not call for “urgent™ action.

Despite the plain language of Family Code Section 262.201, the Department
wholly failed to consider less drastic and disruptive measures than removing over 400
children from their mothers and failed to tailor any interference with the parent-child
relationship to the best interest of any particular child. For example, the Department
never considered removing the men from the compound. Id. at 14:6-20; id., Vol. 5, at
13:6-14. Nor did the Department seek to obtain a protective order against alleged abusers
as specified in Section 262.1015 of the Texas Family Code. The Department’s own
guidelines establish that there are numerous other options that the Department could have
taken short of removing all of the children. Ms. Voss testified, however, that she would
not so much as consider any of those options unless the mothers first disavowed their
religious beliefs. 4 RR 260: 5-10; App. 8.

3. There was No Evidence that the Department Made a Reasonable
Effort to Return the Children to their Homes.

Texas Family Code Section 262.201(b) requires the Department to establish that,
despite “reasonable efforts” to return the children to their homes. there remains a
“substantial risk of a continuing danger” to the children. The Department simply
ignored this requirement and made no effort to return any of the children to their homes,
then resorted to the alleged risk of abuse posed solely by the mothers™ beliefs and an

unreasonable definition of “household.™
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The Department based its allegations of physical abuse on the fact that five girls
under the age of 18—casting aside Texas" age of consent (17) and the age at which
teenagers can legally marry with parental consent (16)—were, or had been, pregnant, and
that several other women in the community had given birth for the first time prior to
turning 18. The Department derived its evidence from interviews of approximately
nineteen girls and fifteen to twenty adults, as well as Department investigations, medical
records, and unauthenticated records taken from the community by law enforcement. See
4 RR 276: 5-16: 293: 15-18: 6 RR Exs. 1-25. This evidence, concerning fewer than
twenty girls, constituted the entirety of the evidence presented at the hearing regarding
risk of physical harm for over 400 children.

This evidence is completely irrelevant as to many of the children removed and
does not support the existence of any danger upon return. To be clear, the Department
presented no evidence of physical or sexual abuse as to any of the boys in the
community. The Department presented no such evidence as to girls younger than
thirteen. The Department presented no evidence that any of the mothers, including
Relators, sexually abused any children. There is no question that the only alleged
perpetrators of the alleged abuse were adult men. And the Department presented no
evidence that Relators’ specitic children were subjected to physical abuse or that there
would be a risk of physical abuse should the children be returned to their custody.

While TEX. FAM. CODE ANN. § 262.201(d) allows the court to “consider whether
the household to which the child would be returned includes a person who . . . has

sexually abused another child,” the Department has unreasonably stretched that provision
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to encompass an entire community, regardless of the specific family and living
arrangements of each child. /d. at 258:2-11. 304:7-11. To be clear, the community
includes nineteen building situated on more than 1,700 acres. 4 RR 270: 10-12. There
are distinct family units, comprising individual households. The Department must meet
its burden as to each. As discussed above, Texas law required the court to make
individualized determinations as to each child. Such blanket allegations and
generalizations, both in defining “household™ and establishing the alleged danger to the
child, run roughshod over the due process rights of the children and mothers alike and
plainly violate substantive Texas law. TEX. FAM. CODE ANN. § 262.201(b). In sum, the
Department did not present sufficient evidence to support the trial court’s decision. See
In re Cochran, 151 S.W.3d 275, 280 (Tex. App. — Texarkana 2004) (finding insufficient
evidence in the record to support the trial court’s finding of danger to the child under
§ 262.201(b)(1)); see also In re Mata, 212 S.W.3d 597, 603-04 (Tex. App. — Austin 2006)
(no pet.) (approving of mandamus in child custody issues).

The Mothers’ Beliefs Are Not a Constitutionally Valid Surrogate for

a Showing of Physical Danger, as Required by the Texas Family
Code.

The Department plainly failed to meet its burden of showing that returning the
children to their mothers would result in an unavoidable risk of physical harm. The
Department never alleged that the mothers sexually abused any children, nor that they
posed any such threat. The only conceivable basis for the court’s decision is the
Department’s arguments that. in the absence of court-imposed separation, the mothers

would continue to raise their children to believe what many may consider to be strange or
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peculiar religious beliefs. This is not a constitutionally permissible basis for the
separation, yet the hearing transcript is disturbingly rife with references—offered into
evidence by the Department—that offer this as the sole basis for retaining the children in
state custody.

Texas law does not purport to outlaw any religion or to permit the State to separate
families on account of their religious beliefs, however odd they might seem. Parental
conduct that does not place a child in any physical danger is, and indeed, must be beyond
the State’s reach under the Family Code as the Constitution assures parents’ right to
control their children’s upbringing.* See Troxel v. Granville, 530 U.S. 57, 67-68 (2000)
(holding that due process clause “protects the fundamental right of parents to make
decisions about the care, custody, and control of their children™) (emphasis added);
Meyer v. Nebraska, 262 U.S. 390, 399 (1923). This right is paramount where the child’s
religious development is concerned. See Employment Division v. Smith, 494 U.S. 872,
881 (1990) (providing for strict scrutiny where both parental rights and free-exercise
clause implicated); Wisconsin v. Yoder, 406 U.S. 205, 222 (1972) (acknowledging that
Amish practices are “apart from the conventional ‘mainstream.’” but rejecting state
argument that said practices harmed children).

Without question, parental rights and free-exercise rights, no matter how broadly

construed, do not provide the right to abuse a child. But absent any legitimate threat of

* This brief bases many of its arguments on federal case law. but the same arguments exist with equal force
under Texas law as well. See Tilton v. Marshall, 925 S.W.2d 672, 677 n.6 (Tex. 1996) (reading state and federal
free-exercise guarantees to be co-extensive); /n re B.S.W., 87 S.W.3d 766. 769 (Tex.App. — Texarkana 2002, no pet.)
(recognizing parental rights under Texas Constitution); HEB Ministries, Inc. v. Texas Higher Educ. Coordinating
Bd., 235 S.W.3d 627, 641 (Tex. 2007) (reading the free-exercise clauses of the federal and state constitutions as
equivalent).
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physical harm. these rights do protect parents from unwelcome state interference on the
basis of their sincerely held religious beliefs. See Yoder. 406 U.S. at 232 (finding that
“intrusion by a State into family decisions in the area of religious training would give rise
to grave questions of religious freedom™).” It makes no difference whether a child’s
parents are Catholic, Jewish. Amish, or Wiccan: the parents, not the State, have the right
to control the child’s religious indoctrination.

Consequently, the only valid basis upon which the trial court could separate
mothers and children was the threat of physical abuse. Any additional probing into the
families’ religious beliefs, beyond that singular inquiry, was irrelevant and—to the extent
that it served as the basis for the separation—improper. See Knighton, 723 S.W.2d at 283
(*[1]t is beyond the power of a court, in awarding the custody of the child, to prefer, as
tending to promote the interest of the child or surround it with a more normal atmosphere,
the religious views or teachings of either parent.”).

The many irrelevant and constitutionally offensive statements considered by the
trial court in reaching its decision are alarming and leave no doubt that—by separating
mothers and children—the State is seeking not only to guard against physical abuse, but
to alter the religious education of the children. Department investigation supervisor
Angie Voss, who oversaw the removal of the children from the community, testified that
she would not consider returning the children to their mothers, even away from the

community, unless they disavowed their beliefs. 4 RR 260: 5-10. Advancing the notion

> The fact that state intervention must yield even when parents refuse treatment for their cancer-stricken
child illustrates the importance that courts have assigned to the right of parents to make parental/religious decisions.
See Newmark v. Williams, 588 A.2d 1108, 1109 (Del. 1991).
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of a male-dominated society, the State’s putative expert witness criticized the
community as being led by “authoritarian leaders™ who dictated how the followers
“dress.” what they eat.” when they sleep. what work they do.* and so forth.” 5 RR 62:6-
13. Another “expert” warned that “when [the children] return . . . to their families and . .
. that environment, it re-enforces their belief that they hold about the community and
God and so forth. And so I think that the more . . . their life before this happened is
replicated, the more they’ll believe like they did before this experience.” 5 RR 131:1-7.
The witness conceded that the young boys faced no threat of physical danger if they were
to return to the community, but expressed concern that the separation would not be
sufficiently long to permanently alter the children’s belief system from that taught by
their parents. 5 RR 133:1-6; 140:5-7; (Reproduced at App. 8) (“[T]heir belief system is
not going to be changed within the next sixty days.”) (emphasis added).

Further revealing the Department’s obvious, and only conceivable, purpose in
seeking the separation between the children and mothers, the same witness testified that
“the children need opportunities to be exposed to similar, but not destructive belief
systems so that they can begin to have an opportunity to create free choice about a
variety of things.” 5 RR 143:19-25 (emphasis added). These “concerns,” offered by the

Department to justify the forced separation at issue, are not constitutionally valid reasons

A religiously dictated dress code is hardly unusual. For example, many followers of the Islamic faith
adhere to a stringent dress code.

7 Many faiths ascribe to specific dietary laws. For example, many followers of the Jewish faith avoid
eating shellfish and intermixed meats and dairy products; Seventh Day Adventists avoid meat altogether.

B Many faiths, including many Jewish and Christian denominations, recognize Sabbath Day observance.
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for state-sponsored removal of children from their homes and do not correspond to the
permissible grounds given by state law to maintain the separation of parent and child.
See TEX. FAM. CODE ANN. § 262.201. Sexual and physical abuse is obviously a matter
of state concern, but what these children believe is the exclusive domain of their parents.
See Yoder, 406 U.S. at 232. Moreover, what these children believe constitutes neither
sexual nor physical abuse by their parents.

The Department would be hard pressed to argue that it has a valid interest in
separating Jewish children from their families and placing them in Christian homes in
order to expose them to other belief systems, or vice-versa. The fact that the belief
system being challenged in this case is less widely accepted does not alter the analysis.
See Thomas v. Review Bd. of Indiana Employment Security Div., 450 U.S. 707. 714
(1981) (“[R]eligious beliefs need not be acceptable, logical, consistent, or
comprehensible to others in order to merit First Amendment protection.™); Engel v.
Vitale, 370 U.S. 421, 431 (1962) (warning of “coercive pressure upon religious minorities
to conform to the prevailing officially approved religion™). Given the absence of any
legitimate evidence. or even allegations, that returning the children to their mothers
would put them at risk of physical harm, the State cannot resort to the community’s

unique religious beliefs as an alternative basis to justify the separation at issue.
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III. EVEN ASSUMING THAT THE IMMEDIATE RETURN OF ALL THE
CHILDREN WOULD SOMEHOW NOT BE REQUIRED AS A REMEDY
FOR ALL AFFECTED MOTHERS, IT IS SURELY REQUIRED AS TO
THESE RELATORS AND ALL OTHER SIMILARLY SITUATED
MOTHERS.

As these Relators™ affidavits make clear, they are willing to make several
concessions in order to regain their children. See Ex. D, E, F. Had they been given the
meaningful opportunity to testify at the hearing, they would have agreed to these same
terms of custody in the court below and foreclosed any need for remand following these
proceedings. Indeed, the children of Relator Bradshaw and Relator Jessop—all either
small children, or boys—fall within categories as to which no allegations of child abuse
have been made. Moreover, while Relator Steed has teenage daughters, the State has not
produced evidence of abuse and to any of them. and the conditions that all Relators are
willing to agree to foreclose any risk of abuse.

To be clear, the Relators have agreed to cooperate in the investigation, and
specifically, they have agreed that (1) no adult male member of the FLDS Church who
has been alleged to have committed sexual abuse will have access to their children
pending further order of the court and/or completion of the Texas Department of Family
and Protective Services’ investigation, whichever comes first; (2) that the Department
will have full access for visits and interviews with them or their children as it deems
necessary: (3) that they will not leave the State or allow the children to be removed
pending completion of the investigation; (4) they will appear at court hearings: (5) they

will take their children to a medical doctor and/or psychologist upon request of the
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Department, or as otherwise needed; and (6) they will comply with any and all Court
Orders and Department of Family and Protective Services Recommendations.

PRAYER

Relators pray that the Court grant this Petition and order Respondent to vacate the
Temporary Orders naming the Department temporary sole managing conservator of
Relators’ children and direct the trial court to order the Department to return the children
to their mothers, subject to any reasonable restrictions to protect the health and safety of
the children. In the alternative, order Respondent to vacate the Temporary Orders which
deny Relators access to or possession of the children subject to the mutual agreement of
the Department, and enter Temporary Orders that provide for standard possession under

the Family Code; and award all other relief as the Court deems just and proper.
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Respectfully submitted,

(W<

David J. Schenck

Texas Bar No. 17736870
Richard D. Salgado

Texas Bar No. 24060548
JONES DAY

2727 North Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
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MARIE STEED

4\1 ﬂ(,,,\M/\oM
Joh nnedy £ 74 w
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Abilene, Texas 79602

Telephone: (325) 677-8591
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VERIFICATION

Before me, came David J. Schenck, who being a person known to me stated that
he has read the foregoing petition and the facts stated within that are not verified by the
record are true and correct to the best of his knowledge, and the exhibits filed separately

in an appendix to this petition are true and correct copies of the original documents.

SWORN TO BEFORE ME ON THIS 9th day of May, 2008

David J. Schenck

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on
counsel for the Texas Department of Family and Protective Services via United States

Certified Mail, Return Receipt Requested, on May 9, 2008.
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David J. Schenck






