





























TR

It is apparently conceded by the Board, given the absence of any prior
violations by Federated, that the Company has not been shown to have a
“proclivity” to violate the Act. Federated’s conduct in this case, moreover, does not
even come close to the egregious conduct required to meet the standard of “general
disregard” for employees’ rights. As established earlier, the conduct on which the
Board principally relied was not unlawful at all. Moreover, even if the Board’s
finding of unlawfulness were to be upheld, it is clear that the conduct on which it
relied -- as evidenced by the powerful dissent defending that conduct -- was, at
worst, barely across the line of illegality, and cannot have been the sort of
egregious conduct necessary to support a broad order. The Board, however,
inexplicably failed to address the fact that this reasonable dissenting view undercut
its own conclusory finding of egregiousness.

Even more astonishing, the Board failed to mention in this connection
Federated’s repeated statements that it would bargain with the union in good faith;
that bargaining was a give-and-take process; that it would not shut down the plant
In response to a union victory; and that it would respect the employees’ decision.
See generally pp. 5-6, 8-9, supra. Nor did it mention Federated’s significant
efforts, through its “Communication Guidelines for Managers,” to train managers
to respect employees’ rights and avoid threats and other unlawful practices.

(JA69-87, JA369-70). It is impossible to understand how the Board can have
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assessed, as required, either the purported egregiousness of the company’s conduct
or whether Federated had a “general disregard for the employees’ fundamental
statutory rights,” Blake Constr., 663 F.2d at 285 (emphasis added; internal
quotation omitted), without even considering the company’s extensive conduct
showing regard for those rights. In the absence of any such analysis, the Board
clearly failed to provide the kind of “[r]easoned [e]laboration,” Peoples Gas, 629
F.2d at 45, required to support its extraordinary remedial order. See also CitiSteel
USA, Inc., 53 F.3d at 355 (Board must “provide any reasons for discounting the
contrary evidence”).

Moreover, to the extent the Board did seek to justify the order, its
justifications were extraordinarily weak. First, the Board simply provided, without
analysis, a list of what it termed Federated’s “extensive and serious unfair labor
practices.” (JA3). However, as this Court has indicated, it is insufficient to justify
an extraordinary remedy “simply by reciting the employer’s unfair labor practices
and commenting on their gravity.” Charlotte Amphitheater Corp. v. NLRB, 82
F.3d 1074, 1079 (D.C. Cir. 1996). The Board made no effort to explain why these
violations were extraordinary under any meaningful standard or in relation to other
cases.

Second, the Board wrote, “some of” the company’s conduct “pervaded the

unit,” because some of the violations -- such as Vella’s and Hart’s alleged threats,
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and the alleged withholding of a wage increase -- applied to many or all
employees. (JA3). The Board did not, however, explain why this alleged
“pervasiveness’ of selected violations made the conduct here unusual, let alone
more “egregious” than in other cases, and it cited no authority for the proposition
that such a finding would support the issuance of a broad cease and desist order (or
any other extraordinary remedy). Nor, of course, did the Board consider the
pervasiveness of the company’s offsetting good-faith conduct and statements.

Third, the Board opined, citing Dynatron/Bondo Corp., 333 N.L.R.B. 750
(2001), that the withholding of a pay increase had a “long-term coercive impact”
because of its alleged “‘immediate and direct impact on unit employees--the
diminution of regular, take-home pay.”” (JA3 (quoting Dynatron, 333 N.L.R.B. at
752 n.8)). This, however, is a misuse of Dynatron, which involved not a mere
failure to grant an out-of-cycle raise, but an actual diminution of existing take-
home pay. 333 N.L.R.B. at 750, 752 n.8. In any event, Dynatron did not involve
the imposition of extraordinary remedies, and so provides the Board with no
support.

Fourth, the Board cited Wallace International de Puerto Rico, Inc., 328
N.L.R.B. 29 (1999), for the proposition that “unsupported predictions of a strike

and subsequent plant shutdown in the event of a union victory have an abiding

coercive impact.” (JA3). However, as established in detail above, there is no
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evidence here that the company actually threatened a strike or a plant shutdown;
the Company, at most, discussed what could happen in the event of a strike, while
repeatedly stating that it would bargain in good faith. In Wallace, in contrast, the
company screened for workers a video “show[ing] scenes of a closed plant” and
containing statements “that plants had closed when unions came in.” 328 N.L.R.B.
at 29. The company also brought in the local mayor to make “a plain, if implicit,
threat that the Respondent would close its . . . facility” if the union won the
election. /d. In addition, in Wallace the company had committed previous
violations and thereby had “demonstrated a proclivity to violate the Act when
faced with a union organizing effort.” Id.

Finally, the Board asserted that “many” of the violations “were committed
by high-level management officials,” and therefore had a “chilling effect” on
employees’ rights. (JA3). The Board failed to enumerate these “many” violations,
and in fact most of the violations cited in the Board’s ruling -- other than the
alleged threats of futility and wage decision -- were not committed by high
officials. The Board also failed to offer any authority for the notion that this
alleged fact required the imposition of a broad cease and desist order or other
extraordinary remedies. In sum, none of the Board’s arguments offers any basis
for concluding that Federated’s conduct was so “egregious or widespread . .. as to

demonstrate a general disregard” for employee rights, even if one were to ignore --
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as the Board impermissibly did -- the company’s extensive efforts to respect those
rights.

The Board’s decision is also unsupported by the case law: the cases cited
by the Board all involved extraordinary misconduct much more serious than what
Federated allegedly did, and thus the cases serve merely to highlight the absurdity
of the attempt to equate them with this one. Thus, in this Court’s decision in Blake
Construction -- which the Board relied on as a case upholding a broad order in the
absence of prior violations (JA4 n.9) -- there was extraordinarily “flagrant”
conduct, “culminating in a dramatic, albeit transparent, turnover of all company
activities to an alter ego, solely to abrogate its obligations under the Act.” The
company’s conduct was “reminiscent more of the pre-National Labor Relations
Act era of industrial warfare than of the latter Twentieth Century.” 663 F.2d at
285-86.

Similarly, in Fieldcrest Cannon (cited by the Board at JA2), the Fourth
Circuit found that Fieldcrest had “adopted a scorched earth, take-no-prisoners
approach,” Fieldcrest Cannon, Inc. v. NLRB, 97 F.3d 65, 73 (4™ Cir. 1996), which
included the retaliatory discharge of thirteen union supporters, see 318 N.L.R.B. at
565. In United Dairy Farmers Coop. Ass’'n, 242 N.L.R.B. 1026 (1979) (cited at
JA3), the respondent was a repeat violator, discharged seven pro-union employees,

made “numerous threats of plant closure and threats to reopen ‘under a different
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name,’” and “ostensibly convert[ed] the bulk of its employees to independent
contractor status.” Id. at 1028-29. And in Audubon Regional Medical Center, 331
N.L.R.B. 374 (2000) (cited at JA3), the violations included retaliatory discharge
and explicit threats that if the union won the election the hospital would close and
that the hospital would refuse to bargain with the union. /d. at 434.

In the present case, needless to say, there was nothing resembling “industrial
warfare” or a “scorched earth, take-no-prisoners approach,” no recidivist conduct,
no retaliatory discharges and no refusals to bargain. To the contrary -- and unlike
the cases cited by the Board -- there 1s undisputed evidence here of the company’s
extensive efforts to comply with the Act, and to respect employees’ rights. Under
these circumstances, the determination that Federated’s conduct was so extreme as
to “demonstrate a general disregard” for employee rights was patently baseless,
and the broad cease and desist order that resulted from that finding must be
reversed.

B. The Order To Provide Names And Addresses Of Employees Must
Be Reversed

The Board’s order that the Company provide the Union every six months for
two years with employee names and addresses must also be reversed. For the
reasons given above, the Board failed to establish the “numerous, pervasive, and
outrageous” violations required to support an extraordinary remedy. Moreover, the

Board has offered no reason to think the justification for this particular remedy --
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to “‘enable the Union to contact all employees outside the workplace . . . in an
atmosphere relatively free of restraint and coercion, *” JA3 (quoting Excel Case
Ready, 334 N.L.R.B. 4, 5 (2001)) -- is applicable here, where there is no basis for
finding that any fear of coercion exists.

In Excel Case Ready, for example, there was a real threat that employees
would feel constrained if contacted in the workplace, because the employer had
“systematically embarked on a campaign to rid its work force of leading union
adherents.” 334 N.L.R.B. at 5. Similarly, in the other case cited by the Board,
Blockbuster Pavilion, 331 N.L.R.B. 1274 (2000), the employer adopted “coercive
tactics calculated to make employees afraid to associate themselves with the
Union,” and employees therefore “would have reason to fear discussing
unionization in the workplace.” Id. at 1275. In the present case, there was no
showing of employee fear (or reason for fear), and significant evidence of efforts
by the Company to reassure employees that there would be no retaliation against
Union supporters (pp. 5-10, supra). Moreover, the Union is entitled to a name and
address list in the normal course before any new election, pursuant to Excelsior
Underwear, 156 N.L.R.B. 1236 (1966), and already possesses such a list for those
employees present at the time of the last election. The Board has shown no reason

to believe that these sources of information will not suffice.
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Moreover, this remedy, in addition to affecting the Company, intrudes on
“the employees’ right to privacy and freedom from harassment at home.”
Decaturville Sportswear Co. v. NLRB, 406 F.2d 886, 890 (6™ Cir. 1969); see also
Technology Serv. Solutions, 332 N.L.R.B. 1096, 1099 (2000) (providing names
and addresses to union “implicates another significant right, the employees’ right
to privacy”). The Board erred by failing to consider this effect, see, e.g., Peoples
Gas, 629 F.2d at 45 (Board must “recognize the competing considerations which
are potentially affected by the remedy chosen”), and, in any event, failed to offer
any reasoned justification for imposing it.

C. The Requirement That The Notice Be Read Publicly Must Be
Reversed

The order that Board’s notice of violation be “publicly read by a responsible
corporate management official or by a Board agent in the presence of a responsible
management official” (JA4) is clearly punitive, and should also be reversed. As
with the other extraordinary remedies, the absence of “numerous, pervasive, and
outrageous” violations precludes its imposition.

Moreover, this Court “has viewed public reading requirements with . . .
suspicion,” Teamsters Local 115 v. NLRB, 640 F.2d 392, 402 (D.C. Cir. 1981), and
expressed concern about “the ignominy of a forced public reading by an employer
and its potential for oppression.” United Food & Commercial Workers v. NLRB,

852 F.2d 1344, 1348 (D.C. Cir. 1988) (internal quotation omitted). In the only
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case cited by the Board on this point, J.P. Stevens & Co. v. NLRB, 417 F.2d 533
(5™ Cir. 1969), the Court found a public reading justified only because the
“recalcitrant” and “intransigen[t]” employer had created “a chill atmosphere of
fear” by “persist[ing] . . . despite intervening declarations of illegality” in a series
of “spectacular . . . violations.” Id. at 535, 540; cf. Teamsters, 640 F.2d at 394,
399, 402 (“severely chilling environment” created by “discharge of seven persons
within hours of the birth of the union campaign” and employer actions “egregious
and effective”). In Ishikawa Gasket America, 337 N.L.R.B. No. 29, 2001 WL
1693815 (Dec. 20, 2001), enf’d, --- F.3d ---, 2004 WL 35552 (6th Cir. Jan. 7,
2004), in contrast -- as noted by Chairman Battista (JA7) -- despite numerous
violations of the Act, the Board refused to order a public reading, on the ground
that the wrongdoing, while serious, was not “egregious,” noting that a public
reading “will be imposed only where required by the particular circumstances of a
case.” 337 N.L.R.B. No. 29, 2001 WL 1693815, at *2 (emphasis added).

In the present case, where there is nothing even remotely like the “chill
atmosphere of fear” in J.P. Stevens, there is no legitimate basis for imposing “the
ignominy of a forced public reading,” United Food & Commercial Workers, 852
F.2d at 1348, and the Board’s imposition of that remedy can only be described as

impermissibly punitive. See, e.g., Capital Cleaning, 147 F.3d at 1012 (“the
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Board’s remedial order must be just that--remedial--and not punitive”).

Accordingly, that remedy, too, must be reversed.

CONCLUSION

For the foregoing reasons, Federated respectfully requests that this Court

grant the petition for review of the Board’s Order and deny the Board’s petition for

enforcement thereof.
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