





























































































































2. The Failure of EUSA’s Appointed Arbitrator to Follow the
Procedure for Appointing a Third Arbitrator Was Not
Trivial

In any event, Danziger’s failure to adhere to the agreed-upon procedure for
choosing a third arbitrator was not a trivial matter. “In many respects, selection of
one or more arbitrators is the most important decision arbitrating parties make. . . .
In arbitration, to a great degree, the arbitrator is the process.” 3 Macneil, FEDERAL
ARBITRATION LAW § 27.1 (emphasis in original). Indeed, “[g]iven the
complexities of international arbitration, including cultural and legal differences,
the selection of arbitrators is even more important than it is in domestic
arbitration.” 4 Macneil, FEDERAL ARBITRATION LAW § 44.27.1.1.

As the District Court explained, Danziger’s premature petition to the
Luxembourg Tribunal “irremediably spoiled the arbitration process.” (A295) The
Luxembourg Tribunal held a hearing on the appointment of a third arbitrator after
Layton objected (A195), but the parties did not agree to any such hearing. They
opted, instead, to have their party-appointed arbitrators first attempt to agree on the
critical choice of a third arbitrator; but Danziger eviscerated this step. (AS53, A30-
31) As the District Court pointed out, once the Tribunal appointed Decker,
Danziger succeeded in creating an “artificial negotiating environment” in which

the party-appointed arbitrators already knew the likely outcome of a failure to

reach agreement on who to appoint as the third arbitrator:
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Danziger’s premature petition for selection of a third
arbitrator, and the Tribunal’s subsequent appointment of
Decker, created an artificial negotiating environment for
the two party-selected arbitrators. Because the Tribunal
had already appointed Decker as the third arbitrator, an
appointment which Danziger favored and Layton
opposed, Danziger had the option of refusing to agree
with Layton on the identity of a third arbitrator, knowing
that such disagreement would likely lead to Decker’s
reaffirmation.

(A296-97)

Indeed, the Luxembourg Tribunal never removed Decker from the Board of
Arbitration—it only “suspended” proceedings that were to be conducted by him.
(A100, A139) The Tribunal later confirmed Decker’s appointment, after Danziger
and Layton predictably did not agree on the choice of a third arbitrator in the
negotiating environment that Danziger created. (A183) But Danziger and Layton
never discussed the choice of a third arbitrator at any time when there was
uncertainty as to whom the Luxembourg Tribunal would appoint if they disagreed.
And that third arbitrator, as Danziger knew well, was one whom both Britannica
and Layton vehemently objected to. This failure to abide by the procedures for the
consensual selection of the critically important third arbitrator, who would resolve
any disagreement between the two party-appointed arbitrators, is hardly a mere
matter of “form,” as EUSA argues. See generally 1 DOMKE ON COMMERCIAL
ARBITRATION § 24:4, at 24-11 (noting that “[t]he third arbitrator is usually selected

by the other two arbitrators where they are party-appointed”); Steven C. Bennett,
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ARBITRATION: ESSENTIAL CONCEPTS 49 (2002) (“Typically, when the arbitrator
appointment process includes party-appointed arbitrators, each party will appoint
one arbitrator, and the two party-appointed arbitrators will chose the third, neutral
arbitrator . . . .").

D. EUSA’s Remaining Arguments Are Misplaced

1. The District Court Did Not Make Any Erroneous Findings
of Fact

EUSA’s remaining arguments are not on point. It argues that the District
Court misapplied the standards for ruling on a motion for summary judgment.
(EUSA Br. 39)° Specifically, according to EUSA, the District Court erred when it
noted that Danziger’s “ex post facto attempt to redefine the procedural
requirements of the License Agreement is ingenious but disingenuous.” (EUSA
Br. 39) This turn of phrase is not, as EUSA characterizes it, an assessment of
Danziger’s credibility. As the District Court made clear, Danziger’s letter to
Layton—in which Danziger tersely stated, “I do not agree” with Layton’s
suggestions to the Tribunal regarding what criteria might be used in choosing a
third arbitrator (A258)—was an improper “attempt[] to construct a process of

deliberation and deadlock after the fact.” (A294) Regardless of whether

? EUSA also suggests that the District Court erred by requesting that EUSA file a

summary judgment motion. This argument—to the extent EUSA is making it—has been
waived. EUSA never objected to the District Court’s request. And, in any event, as set forth
above EUSA made a motion both to confirm the Award under the New York Convention and for
summary judgment under Federal Rule of Civil Procedure 56.

37



Danziger’s letter to Layton was sincere, the undisputed, material fact is that
Danziger and Layton never discussed, let alone disagreed upon, the identity of a
third arbitrator before Danziger petitioned the Luxembourg Tribunal.

In any event, the District Court was not precluded from making findings and
weighing the evidence in connection with EUSA’s motion. The prescribed
procedure for seeking to confirm an award under the New York Convention is to
make an application to the District Court, not file an original action by complaint.
See 9 U.S.C. § 207 (party may “apply to” court to confirm award falling under the
Convention); Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys “R” Us, Inc., 126
F.3d 15, 18, 23 (2d Cir. 1997) (“confirmation of an arbitration award is a summary
proceeding”; party seeking confirmation of award under the New York Convention
proceeded by petition); Int 'l Std. Elec. Corp. v. Bridas Sociedad Anonima
Petrolera, Industrial Y Comercial, 745 F. Supp. 172, 182 (S.D.N.Y. 1990) (“A
confirmation proceeding under the Convention is not an original action, it is, rather
in the nature of a post-judgment enforcement proceeding.”) (alterations and
internal quotation marks omitted). And, although EUSA proceeded by filing a
complaint, the docket correctly reflects that it later made a two-part motion: for an
order (1) “pursuant to the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, 9 U.S.C. 201, to confirm and enforce the arbitration

award dated 1/25/02”; and (2) “pursuant to FRCP 56, for summary judgment on
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the ground that there is no issue of material fact.” (A1)® EUSA’s motion could
thus properly have been treated as one under 9 U.S.C. § 203 to confirm an arbitral
award. And, in connection with such motions, district courts are of course
permitted to make findings of fact, which are reviewed on appeal for clear error.
See Banco de Seguros del Estado v. Mutual Marine Office, Inc., 344 F.3d 255, 260,
264 (2d Cir. 2003); see also Publicis Communication v. True North
Communications, 206 F.3d 725, 728 (7th Cir. 2000).

The District Court therefore did not err if, as EUSA wrongly contends, it
evaluated Danziger’s credibility in connection with EUSA’s motion. Nor did the
District Court make a clear error by “finding”—assuming it did—that Danziger
and Layton did not discuss or agree upon the choice of a third arbitrator before
Danziger petitioned the Luxembourg Tribunal. As set forth above, the evidence is

undisputed on this point.’

6 EUSA’s brief to the District Court styled its motion as a “Motion Pursuant to

Convention on the Recognition and Enforcement of Foreign Arbitral Awards and for Summary
Judgment.” (A2 Docket # 14) And EUSA’s brief argued two distinct points: (i) that it had
complied with the New York Convention’s requirement for recognition and enforcement of the
Award, and (ii) that it was entitled to summary judgment.

7 EUSA did not submit any sworn testimony from Danziger in connection with its

motion. Layton testified by declaration, however, that he never discussed the choice of a third
arbitrator with Danziger before Danziger petitioned the Luxembourg Tribunal. (A166-67)
Moreover, Danziger never responded to Layton’s statement to the Luxembourg Tribunal that,
before Danziger submitted his petition, “Danziger and I have never had opportunity to confer as
between ourselves regarding the selection of a Chairman by consent.” (A181)
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2, The District Court Properly Invoked the Overlapping FAA
Ground that Danziger and Decker “Exceeded Their
Powers” in Issuing the Award

Finally, EUSA argues that the District Court should not have relied on the
ground that Danziger and Decker “exceeded their powers” by issuing an award that
they had no power to issue as an improperly constituted arbitral authority. (EUSA
Br. 46) The District Court did not err by relying on this ground.

As noted, the Federal Arbitration Act and the New York Convention provide
“overlapping coverage,” to the extent that they do not conflict. See Yusuf, 126
F.3d at 20 (quoting Bergesen v. Joseph Muller Corp., 710 F.2d 928, 934 (2d Cir.
1983)); see also New York Convention, art. VII(1); 9 U.S.C. § 208 (“Chapter 1
[the FAA] applies to actions and proceedings brought under this chapter to the
extent that [the FAA] is not in conflict with this chapter or the Convention as
ratified by the United States.”). The New York Convention provides that a court
may refuse to recognize and enforce an arbitral award where “[t]he composition of
the arbitral authority or the arbitral procedure was not in accordance with the
agreement of the parties.” New York Convention, art. V(1)(d). Similarly, under
the FAA an agreement “for a method of naming or appointing an arbitrator or
arbitrators . . . shall be followed.” 9 U.S.C. § 5; see also 4 Macneil, FEDERAL
ARBITRATION LAW § 44.40.2 (“[T]here can be no question that in domestic law the

composition of arbitration panels must comply with the agreement establishing

40



them, and that awards from panels not so complying will be vacated.”). And an
award issued by arbitrators who are not appointed in accordance with an agreed-
upon procedure may be vacated on the FAA ground that the arbitrators “exceeded
their powers” by acting as arbitrators when they had no power to do so. See Avis,
791 F.2d at 25 (holding that arbitrator who was not appointed in accordance with
parties’ agreement was “powerless”); see also R.J. O Brien & Assoc., Inc. v.
Pipkin, 64 F.3d 257, 263 (7th Cir. 1995) (arbitrators “exceed|[] their powers” by
issuing award when they are not chosen “in conformance with the procedure
specified in the parties’ agreement to arbitrate™); Szuts v. Dean Witter Reynolds,
Inc., 931 F.2d 830, 832 (11th Cir. 1991) (reversing confirmation order and ruling
that two-arbitrator panel was improperly constituted and exceeded its powers
where parties’ agreement required arbitration before a three-arbitrator panel).

The FAA and the New York Convention thus overlap in providing that a
court may refuse to confirm an award issued by an arbitrator who is not appointed
in accordance with agreed-upon procedures. The District Court did not err by
relying on this overlapping ground as a reason for denying EUSA’s motion.

II. THE DISTRICT COURT’S ORDER MAY BE AFFIRMED ON THE

ALTERNATIVE GROUND THAT THE PARTY-APPOINTED

ARBITRATORS NEVER DISAGREED OVER A RESOLUTION TO
THE PARTIES’ DISPUTE

The District Court’s order may also be affirmed on an alternative ground.

The arbitration clause in the License Agreement requires the two party-appointed
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arbitrators to seek to resolve the parties’ dispute before invoking the procedure for
appointing a third arbitrator. Here, however, Danziger and Layton never even
discussed the merits of the parties’ dispute, let alone attempted to reach a
resolution of it, before Danziger petitioned the Luxembourg Tribunal to appoint a
third arbitrator.

The License Agreement provides that all disputes arising under it “shall be
finally settled by a Board of Arbitration established and governed by the
procedures set forth in the” Two Party Agreement. (A30) Under the arbitration
procedure set forth in the Two Party Agreement, “either party may demand that the
[disputed] matter be referred to a Board of Arbitration for resolution.” (A53) The
Board of Arbitration under the License Agreement “shall be composed of two
arbitrators of which one shall be appointed by [Briannica] and the other by
[EUSA].” (A30, AS3) Accordingly, the parties agreed to refer any dispute under
the License Agreement to the two party-appointed arbitrators—the “Board of
Arbitration”—*“for resolution.” (A53) And the party-appointed arbitrators are
only to choose a third arbitrator to join the Board of Arbitration “[i]n the event of
disagreement.” (AS53)

In accordance with this procedure, EUSA appointed Danziger and
Britannica appointed Layton to constitute the Board of Arbitration and resolve the

dispute over the payment of royalties that EUSA raised under the License
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Agreement. (A194-95, A209) But Layton and Danziger never discussed the
merits of the parties’ dispute before Danziger made his premature petition to the
Luxembourg Tribunal. (A166) Because they failed to take this step, they of
course failed to disagree over a resolution to the parties’ dispute. For this reason as
well, Danziger had no authority to petition the Luxembourg Tribunal to appoint a
third arbitrator when he did, Decker’s later appointment to the Board of Arbitration
by the Luxembourg Tribunal was improper, and the award issued by this
improperly constituted Board of Arbitration should not be confirmed. See New
York Convention, art. V(1)(d).

The District Court did not accept this argument. (A291-93) The court
overlooked, however, that the License Agreement expressly provides that the
parties agreed to refer their dispute to a two-arbitrator Board of Arbitration “for
resolution.” (AS53) Cf. Europcar Italia, S.p.A. v. Maiellano Tours, Inc., 156 F.3d
310, 312, 315 (2d Cir. 1998) (parties’ agreement that disputes under contract were
to be “finally resolved” by single arbitrator “stated unambiguously that the
arbitration was to finally resolve the dispute”). This requirement reflects the
parties’ intent to streamline the arbitral process by providing for resolution of a
dispute by two arbitrators where possible. It also creates a process that would
inform the party-appointed arbitrators’ views on what qualifications the third

arbitrator, if necessary, should have. Here, however, Danziger failed to adhere to
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the parties’ agreed-upon process. For this alternative reason, the District Court’s

order should be affirmed.
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CONCLUSION

The Court should affirm the District Court’s order.
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