














2. Issues Relating to Malfeasance Could Interfere With
Plaintiffs' Claims

The record also establishes malfeasance by Plaintiffs that could have

significant repercussions in this litigation. Mr. DeLeo permitted the destruction of

all of Royal Apparel's and William Inc.' s books and records during the time he

purportedly knew that the company held a potential claim against certain

Defendants (CR.1336, ~~11-13), and Defendants may therefore be entitled to an

adverse inference regarding the contents of the documents in any trial. See, e.g.,

Enstrom v. Garden Place Hotel, 27 A.D.3d 1084, 1087 (4th Dep't 2006) (fmding

that spoliation of evidence warrants an adverse inference). In addition, serious

allegations have arisen that CLC engaged in fraudulent activities, including the

creation of fictitious accounts. (CR. 1367, ~~44, 46.) Such misconduct, ifproven,

would be imputed to the Trust and would likely destroy the credibility of CLC's

evidence.

Because class representatives try the case on behalf of all class members,

allowing Plaintiffs to serve as class representatives would cause all class members

to suffer the detrimental effects of these vulnerabilities.

F. Plaintiffs Lack Fundamental Knowledge Of And Access To
Information Necessary To Prosecute Their Claims

The Supreme Court also found that the Trust lacks the knowledge and

information needed to prosecute this action on behalf of the class. (R.23.) The
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Trustee admits that he has almost no knowledge of CLC's and CFI's businesses,

and he has consistently failed to stay abreast of the most basic filings in this case.

(CR.1359, 1365-66, ~~15, 37, 40.) He also has been unable to name a single

former CLC employee or officer with knowledge of the claims in this case.

(CR.1365, ~36.) Moreover, even if such a witness could be conjured, the Trust

itself exercises no control over any former officers or employees of CLC and CFI.

(Id.) Further, the Trust's own accountant described CLC's and CFI's books and

records as a "mess" and unreliable, which makes them unlikely to be admissible as

support for the Trust's claims in this suit. (CR. 1366-67, ~~43, 47; CR.2340-42 at

26-35.)

Mr. DeLeo, for his part, admits to having no knowledge of William Inc.

prior to July 2001, and even between July 2001 and February 2002, when Mr.

DeLeo acted as a consultant for William Inc., he cannot recall significant events or

identify key witnesses who may assist in the suit. (CR.1336-38, ~~14-20.) In

addition, Plaintiffs' counsel has described the remaining books and records of

William Inc. and Royal Apparel as "sparse," and has admitted that there is a

"substantial difference between [Mr. DeLeo], ... William [Inc.] and Royal

Apparel Group." (CR.2165.) This fundamental lack of knowledge of claims at

issue is a further reason Plaintiffs are unable adequately to represent the class. See,

e.g., Whalen v. Pfizer, Inc., No. 600125/05,2005 WL 2875291, at *6 (N.Y. Sup. Ct.
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Sept. 22, 2005) (proposed class representative inadequate because she did not have

knowledge of claims); In re Lloyd's Am. Trust Fund Litig" No. 96 Civ. 1262

(RWS), 1998 WL 50211, at *12 (S.D.N.Y. Feb. 6, 1998) (class representative

inadequate where plaintiff was not familiar with basic facts).

III. THE SUPREME COURT CORRECTLY FOUND THAT A CLASS
ACTION IS NOT SUPERIOR TO OTHER METHODS OF
ADJUDICATING THE CLAIMS AT ISSUE

A class action fails the "superiority" requirement of CPLR § 901(a)(5)

where "individual inquiries would render the litigation extremely difficult if not

impossible to manage, and an inefficacious means of adjudicating any underlying

common issue." Solomon, 9 A.D.3d at 56 (internal quotations omitted). Moreover,

"[t]he greater the number of individual issues the less likely superiority can be

established." Geiger v. American Tobacco Co., 181 Misc.2d 875, 885 (N.Y. Sup.

Ct. 1999); see e.g" Small, 94 N.Y.2d at 43; Dunnigan v. Metropolitan Life Ins., Co.,

214 F.R.D. 125, 142 (S.D.N.Y. 2003). Here, given the individual issues that would

need to be resolved, and the conflicts between the interests of Plaintiffs and other

class members, Plaintiffs' failure to satisfy the superiority requirement provides an

independent basis for the denial of class certification.

Plaintiffs claim that the Supreme Court erred in concluding that vendors are

not "powerless" to vindicate their rights if this class action is not certified. But

their claim of "unequal market power" (pI. Br. 4) rests solely on the affidavit of
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Norman M. Fryman. (PI. Br. 46.) That affidavit-which discusses the impact of

payment terms offered by none of Plaintiffs, and provides only anecdotal proof

regarding a so-called "vendor coalition" (an apparent marketing campaign by a

New York commercial lawyer with no sign of vendor support)-is unconvincing,

and the Supreme Court was not required to accept its conclusions. (CR.66-67, ~23;

CR.68, ~30; CR.71-72, ~~39-40.) The evidence shows, and the Supreme Court

recognized, that the proposed class includes not only small vendors but "large

vendors [making] billion dollar sales to defendants" who are "certainly capable of

commencmg their own litigation and assuming the risk of displeasing"

defendants.23 (R.26.) Certifying a class with Plaintiffs as the class representatives

is therefore hardly necessary to the assertion of any legitimate claims.

Plaintiffs also charge the court with "grafting" onto the CPLR the new

requirements that class actions be "limited to consumers" and those "vulnerable

to ... [their] opponent[s]" and that they "benefit the public at large". (PI. Br. 45-

46.) The Supreme Court's Decision provides no support for this charge.24 The

23 Plaintiffs also ignore that approximately 70% of the putative class' claims are owned
by factors, such as CIT and GMAC, that have significant leverage over retailers such as
Defendants. Retailers depend upon the factor to approve the retailer's credit when purchasing
goods from vendors. Should a factor refuse to approve the retailer's credit, its ability to purchase
goods would be harmed. .

24 Plaintiffs focus on "consumers" misses the point. In distinguishing cases Plaintiffs
relied upon to show that large and small vendors could be joined as a class, see Allapattah Servs.
V. Exxon Corp., 333 F.3d 1248 (lith Cir. 2003) and Cox v. Microsoft Corp., 10 No.
105193/2000,2005 WL 3288130 (N.Y. Sup. Ct. July 29, 2005), the focus ofthe Supreme Court
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cumulative evidence, not a bright line rule or "heightened superiority analysis" (PI.

Br. 43-45) left the Supreme Court with no choice but to fmd that class adjudication

is not superior.

Plaintiffs' doomsday prediction that the Supreme Court will be faced with

"thousands of individual cases" if a class is not certified (PI. Br. 47) is likewise

without foundation. Among other things, as noted earlier, Plaintiffs' claims are

directly contrary to the interests of many class members, and such class members

are unlikely to flood the courts with claims that are contrary to their own

interests-not to mention likely lacking in merit. Such class members have a

strong interest in deciding for themselves whether any lawsuit is appropriate.

Plaintiffs also overlook the express contractual provision-incorporated in

every purchase order-requiring, prior to any lawsuit, (1) notice of the

"particulars" of the dispute, and (2) at least 30 days of good faith negotiations

aimed at an "amicable resolution." (See, e.g., CR.2371.) Defendants believe that

this contractual precondition to litigation precludes any class action on behalf of

vendors who have not satisfied the condition precedent to suit: such a contractual

right cannot be bypassed simply because Plaintiffs wish to wield the club of

(continued... )

was not on the~ of class member, but on the fact that unlike the interests of the proposed
class members here, the interests of the Allapattah and Cox class members (large and small
businesses and different types ofconsumers) were aligned. (R.26-27.)
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classwide claims.25 But even if this contractual right does not absolutely preclude

class litigation, it weighs strongly in favor of concluding that informal resolution

through direct negotiations between the parties is a superior method of resolution.

Indeed, Macy's has an entire Logistics and Operations department dedicated to

handling vendor disputes. (CR.1152-54, "14-19.)

In short, the Supreme Court correctly found that certification of the proposed

class here would not satisfy class-action purposes such as vindication of "the

claims of those whose damages are too small" to warrant individual litigation, and

promoting "socially and ethically responsible behavior." (R.27.) Rather, this case

raised real concerns about abuse of the class action vehicle, and the court correctly

refused to permit Plaintiffs, who "do not belong to the proposed class and do not

share the likely concerns of that class," to improperly leverage their "bargaining

position by threatening their adversaries with the prospect of class-wise relief and

25 Although the Supreme Court held that this provision did not create a condition
precedent to suing (and therefore was not an absolute bar to class certification) (R.l3), that
conclusion was based on a mistaken reading of Oppenheimer & Co., Inc. v. Oppenheim, Appel,
Dixon & Co., 86 N.Y.2d 685, 691 (1995), as requiring an express statement "that the party may
not sue until" satisfying the condition. Oppenheimer actually requires only that the contract
language "unambiguously" establish a condition, and describes the use of the word "if' as setting
forth "unmistakable language of condition." Id. Here, the Contracts expressly said that the
parties "shall" give notice and "shall" seek a good faith amicable resolution, and further states
that the party may seek judicial resolution "[ijinot so resolved within thirty (30) days of the"
notice. (CR.2371 (emphasis added).) In short, the Contracts' language unambiguously makes
notice and good faith efforts a condition precedent to seeking judicial resolution, and thereby
bars certification of a class of vendors and assigns who have not satisfied this condition.
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large attorney fee awards." (R.28 (internal citations and quotations omitted).)

Plaintiffs have offered no substantial basis for overturning that conclusion.

IV. THE SUPREME COURT PROPERLY DID NOT CERTIFY
PARTICULAR CLAIMS AND ISSUES

Contrary to Plaintiffs' assertion (Pi. Br. 48), the Supreme Court properly

considered (see e.g., R.44-48, R.157-161), and rejected, their request for

certification of particular issues. In any event, "[w]hile laudable in theory,"

certification ofparticular issues is not appropriate where "[t]he proceeding is likely

to splinter into individual trials" and the purposes underlying class certification

would not be achieved. Strauss v. Long Island Sports, Inc., 60 A.D.2d 501, 507

(2d Dep't 1978) (internal citations and quotations omitted); see also Kleinberg v.

Frankel, 89 A.D.2d 556, 557-58 (2d Dep't 1982) (same). This is especially true

where, as here, "there is no issue common to the suggested class which, if resolved,

would decide the most significant issue in all of the cases to be encompassed by

the class." Kleinberg, 89 A.D.2d at 557.

Plaintiffs' examples of potential issues to certify (Pi. Br. 51) demonstrate the

inappropriateness of partial certification in this case. They first suggest partial

certification to resolve undisputed issues. But that is class certification for the sake

of certification, and would do nothing to advance the resolution of any actual

claims. See id.
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Plaintiffs then make vague reference to certification of the "liability issues,"

and more specifically campaign for certification of the issue of "whether, absent

specific waiver, post-cure notice can ever be commercially reasonable." (PI. Br.

49.) Plaintiffs cite no case, however, that supports certifying an abstract legal issue

of this nature, let alone carving up a legal issue so as to certify only the correctness

of a particular interpretation of the issue. Furthermore, certifying this "issue"

would constitute an improper "one-way" certification: IfPlaintiffs won, it would

establish the unreasonableness of notice for all class members, whereas if

Defendants won, they would not establish the reasonableness of notice, but rather

would "win" only the right to litigate reasonableness on a case-by-case basis. Such

an unfair, one-way use of the class action device is inappropriate (see Alba Conte

& Herbert B. Newberg, 2 Newberg on Class Actions, ~6.14 at 614-15 (4th Ed.

2002», and Plaintiffs cite nothing to support it.

In addition, even classwide resolution of this issue would not materially

advance the litigation, because, as noted earlier, any determination of liability

would still require adjudication of Defendants' vendor-by-vendor defenses,

including estoppel based on prior negotiations and agreements with proposed class

members, that are incapable of class adjudication. See Rosenfeld v. A.H Robins

Co., 63 A.D.2d 11, 20 (2d Dep't 1978) (CPLR § 906 would reap little in the way

of judicial economy where "[common] issues are thoroughly intertwined with
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j

those which must be determined individually.... [and] in view of the limited

scope of the issues which can be resolved on a class wide basis").

In sum, Plaintiffs have shown no basis for partial certification here.26

v. THE SUPREME COURT PROPERLY DENIED PLAINTIFFS'
MOTION TO RENEW

The Supreme Court properly applied its discretion in denying Plaintiffs'

motion to renew. See, e.g., Mauro v. Choi, No. 570638106,2007 WL 4467562, at

*1 (1st Dep't Dec. 21,2007) (affirming Supreme Court's decision denying renewal

motion). As discussed supra, the denial of class certification was based upon, inter

alia, Plaintiffs' failure to meet three independent criteria set forth in CPLR § 901 -

predominance, adequacy, and superiority. Cordes, as explained earlier, did not

undermine any of those grounds for denying certification, let alone all three.

26 Even if partial certification could address Plaintiffs' failure to demonstrate
predominance-and it cannot-it still would not address Plaintiffs' failure to demonstrate
adequacy or superiority.
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CONCLUSION

The Supreme Court's orders denying Plaintiffs' Motion for Class

Certification and Plaintiffs' Motion to Renew should be affirmed.

J
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