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substitutes fi:.H design offices and, in providing a fair and impartial forum when designs cause

injuries, courts "need all the help [they] can get." 515 Pa. at 347,528 A.2d at 596 (Hutchinson,

J., joined by flaherty, J., dissenting).

Industry standards are written by individuals considered by their
peers in industry. academia and research to be especially
knowledgeable in a pm1icular technical specialty. These standards
contain their collective expert wisdom. The committees who
prepare the standards are as respected in their fields as the
American Law Institute, on whose formulation of the law of strict
liability the majority relies, is in ours. Their collective opinion is
at least as valuable as any individual expert witness's. Of course,
these industry standards would not be conclusive, but their
relevance and competence is clear.

The m,~jority says that admission of industry standards is improper
because the standards will necessarily introduce negligence
<.:oncepts into products liability. However, it permits the opinions
of individual experts hired by the parties to be admitted at trial.
This is inconsistent.

!d C'I am cornpellcd, in the words of a popular song, to .speak out against the madness.' The

instant madn('ss is a creeping consensus among us judges and lawyers that we are more capable

f' d .. d h . ") 1(,o - eSlgnmg pro ucts t an engmeers. .

----------------_.._--
(continued .. )

state of the art at the time of manufacture are relevant to show both the reasonableness of the
product's design and that the product is dangerous beyond the expectations of the ordinary
consumer."); 8 Tenn. Prac. Pattern Jury Instr. T.P.I. - Civil 10.01 (2007) ('"Consider also the
customary designs, methods, standards and techniques of manufacturing, inspecting and testing
by other manuhlCtun:rs [sellers] of similar products.") (brackets and italics in original); 6 Wash.
Prac., Wash. Pattern Jury Instr. Civ. WPI 110.02 (5th ed. 2005) ("evidence of custom in the
product seller's industry or of technological feasibility, whether relating to design, construction,
or performance of the product, may be considered by the trier of fact. ").

II> Moreover, the dissenting justices in Levl'is noted that "there is respectable legal opinion
that liability f;)r defective design cannot avoid the question of relative care, at least on the
question of legal cause." IJ. (citing Foll!Y \'. Clurk l~·(lllip. Co., 361 Pa. Super. C1. 599, 523 A.2d
379 (1987) (Wieand, ./.)).
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A broad range of factors -- including the feasibility of other design alternatives - goes

into determining whether a reasonable alternative design renders a product "not reasonably safe"

under the Restatement (Third).

The factors include, among others, the magnitude and probability
of the foreseeable risks of harm, the instructions and warnings
accompanying the product, and the nature and strength of
consumer expectations regarding the product, including
expectations arising from product portrayal and marketing. See
Comment g. The relative advantages and disadvantages of the
product as designed and as it alternatively could have been
designed may also be considered. Thus, the likely effects of the
alternative design on production costs; the effects of the alternative
design on product longevity, maintenance, repair, and esthetics;
and the range of consumer choice among products are factors that
may be taken into account....

Id Colt. f. "A plaintiff is not necessarily required to introduce proof on all of these 1~lctors; their

relevance, and the relevance of other factors, will vary from case to case." 1£1.

Proof in failure to warn cases largely follows design defect cases (noting, however, that

the defectivcness concept can be more diflieult to apply in warning cases).

In evaluating the adequacy of product warnings and instructions,
courts must be sensitive to many factors. It is impossible to
identify anything approaching a perfect level of detail that should
be communicated in product disclosures.... Product warnings and
instructions can rarely communicate all potentially relevant
information, and the ability of a plaintiff to imagine a hypothetical
bctter warning in the altermath of an accident does not establish
that the warning actually accompanying the product was
inadequate. No easy guideline exists for courts to adopt in
assessing the adequacy of product warnings and instructions. In
making their assessments, coul1s must locus on various factors,
such as content and comprehensibility, intensity of expression, and
the characteristics of expectcd uscr groups.

/d, .'leI! also id. cmt i ("Subsection (c) adopts a reasonableness test forjudging the adequacy of

product instructions and warnings. It thus parallels Subsection (b), which adopts a similar

"-.) J-
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standard for judging the safety of product designs"). 17 For precisely these reasons,

reasonableness must be considered in ord~r to determine the sufficiency of a warning.

It is a straightforward task to generate a jury instruction based on the Restatement (Third)

standard. See Cupp & Polage, The Rhetoric ojStrict Products Liability Versus Negligence, 77

N. Y.U. L. REV. at 879-80; Thomas, Defining "Design Deject" in Pennsylvania, 71 TEMP. L.

REV. at 240-41 (proposing alternative Pennsylvania instructions that harmonize with the

Restatement (Third) and Azzarello). For example, the Georgia pattern instruction for design

defect includes thirteen common-sense factors a jury should weigh as part of the risk-utility test:

To determine whether a product suffers from a design defect. you
must balance the inherent risk of harm in a product design against
the utility or benefits of that product design. You must decide
whether the manufacturer acted reasonably in choosing a particular
product design by considering all relevant evidence, including the
t()llowing factors:

a. the usefulness of the produce

h. thc severity of the danger posed by the design~

c. the likelihood of that danger~

d. the avoidability of the danger, considering the user's
knowledge of the product, publicity surrounding the danger, the
dTectiveness of warnings, and common knowledge or the
expectation of danger;

e. the user's ability to avoid the danger;

f. the technology available when the product was
manufactured;

17 The Restatement (Third) does not permit warnings to validate otherwise unsafe designs.
Set! iJ. cmt. ) ("'In general, when a safer design can reasonably be implemented and risks can
reasonahly be designed out of a product, adoption of the safer design is required over a warning
that leaves a signi ficant residuum of such risks. . .. However, when an alternative design to
avoid risks cannot reasonably be implemented, adequate instructions and warnings \vill normally
be sutTicient to render the product reasonably safe. Compare Comment e. Warnings are not.
however, a substitute for the provision of a reasonably safe design.... "),

-3-+-
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g. the ability to eliminate the danger without impairing the
product's usefulness or making it too expensive;

h. the feasibility of spreading any increased cost through
the product's price or by purchasing insurance;

i. the appearance and aesthetic attractiveness of the product;

j. the product's utility for multiple uses;

k. the convenience and durability of the product;

I. alternative designs for the product available to the
manufacturer; and

m. the manufacturer's compliance with industry standards
or government regulations.

If you decide that the risk of harm in the product's design
outweighs the utility of that particular design, then the
manufacturer exposed the consumer to greater risk of danger than
the manufacturer should have in using that product design, and the
product is defective. Ifafter balancing the risks and utility of the
product, you tind by a preponderance of the evidence that the
product suffered from a design defect, then the plaintiff is entitled
to recover.

Ga. Council of Superior Court Judges, Suggested Pattern Jury Instructions: Civil Cases 62.640

(2007).18 Moreover. the Georgia instruction sets forth multiple factors ajury can consider for

IX See o{so, e.g., Mass, Super. C1. Civil Prac, Jury Instr. § 11.3.2 (2001) (including "the
gravity of the danger posed by the design, ... the mechanical feasibility ofa safer alternative
design, ... any adverse consequences to the product and to the consumer that would result from
an alternative design"); 4A Minn. Prac., Jury Instr. Guides·- Civil (JIG) 75.20 (5th ed. 2007)
(including "2. The likelihood that harm will result from use orthe product ... 4. The cost and
ease of taking effective precautions to avoid that harm 5. Whether the manutacturer considered
the scientilic knowledge and advances in the field ...."); N.J. Model Jury Charges (Civil), §
5.40D-3 (1999) (including "( I) The usefulness and benetit of the [product] ... (2) The safety
aspects of the rrroductJ ... (3) Was a substitute design for this [productl feasible and practical"")
(brackets in original): N.Y. Pattern Jury Instr. - Civil 2:120 (2007) (including .'( I) the product's
usefulness and its costs. and (2) the risks, usefulness and costs of the alternative design[sj as
compared to the product the defendant did market") (brackets in original); 3 Ohio Jury
Instructions 351.05 (2006) (including ..( I) The nature and magnitude of the risks of harm
associated with the product's design or formulation in light of its intended and reasonably
foreseeable uses, modifications, or alterations; (2) The product users' likely awareness of the
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determining the reasonableness of a manufacturer's choice of one design versus other

alternatives:

In determining whether a product was defective, you may consider
evidence of alternative designs that would have made the product
safer and could have prevented or minimized the plaintiff's injury.
In determining the reasonableness of the manutacturer's choice of
product design, you should consider

a. the availability of an alternative design at the time the
manufacturer designed the product;

b. the level of safety from an alternative design compared
to the actual design;

c. the feasibility of an alternative design, considering the
market and technology at the time the product was designed;

d. the economic feasibility of an alternative design;

e. the effect an alternative design would have on the
product's appearance and utility for multiple purposes, and

r any adverse effects on the manufacturer or the product
from lIsing an alternative design.

lei. 62.660. Other jurisdictions instruct the jury to conduct a risk-utility or risk-bene1it test and

mention specific risk-utility factors in the notes or comments f()lIowing the pattern instructions. 19

(continued ... )

risks of harm, ",,,hether based on warnings, general knowledge, or otherwise; ... (-+) The extent to
which the product's design or formulation conformed to any applicable public or private
standard that was in effect when it left the manufacturer's control"); 6 Wash. Prac., Wash.
Pattern Jury Instr. Civ. WPI 110.02 (5th ed. 2005) (including "[the relative cost oflhe product.
seriousness o!potenlial harmFom {he claimed defect J [the cosl andfeasihility ofelimil7a{ing or
minimbng the risk I"} (brackets and italics in original).

1'1 See. I!.g.. Revised Arizona Jury Instructions (Civil) PLI 3 (4th ed. 2005) (commenting
that the risk-utility factors should be argued by counsel for inclusion in jury instructions); Colo.
Jury Instr., Civil 14:3 (4th ed. 2007) (noting that the Supreme Court in Armentrout v. FMC COfp.,
842 P.2d 175, J 97 (Colo. 1992) identified risk-utility t:lctors, including kasible alternative
design}; 18 La. (,iv. L. Treatise, Civil Jury Instructions § 11.02 (2d ed. 2007) (commenting on
risk-utility LlCtors and requiring proof of a reasonable alternative design); 8 Tenn. Prac. Pattern
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Regardless of the precise formulation, directing the jury to consider specitic factors to

weigh the risks and benefits of a product guides deliberations to focus on the actual legal

standard for liability. See James A. Henderson, Jr. and Aaron D. Twerski, Achining Consensus

on Defeelh'e Product Design, 83 CORNELL L. REV. 867, 878-79 (1998) ("Compared with the

consumer expectations standard, the reasonableness standard based on risk-utility analysis relies

less on intuition and more on a balancing of articulated considerations regarding the relative

advantages and disadvantages of the product as designed and as it alternatively could have been

designed.").

2. The Restatement (Third) is solidly grounded in reality and therefore
is beneficial for consumers, manufacturers and sellers.

The Restatement (Third) approach entails significant welfare gains for Pennsylvania

consumers, as well as manufacturers and suppliers doing business here. In addition to bringing

clarity to PCI1l1sylvania law, it represents a balanced approach to liability that uses rcal-world

i~lctllrs that gll into designing and manut~lcturingsafe products. It also renects the factors that

consumers actually consider when they make decisions in the marketplace. Indeed, risk-utility

balancing is not a foreign concept to jurors because they do il all/he lime with respect to the

products that they purchase or use every day.

Moreover, the Restatement (Third) has the added benefit of harmonizing Pennsylvania

lavv with the emerging national consensus regarding product safety. This leads to clearer and

more predictable obligations for manufacturers and suppliers, and more consistent expectations

for consumers, with respect to product safety. In the global economy, having clear standards and

(continued ... )

Jury Instr. T.P.I. -- Civil 10.0/ (2007) (commenting on traditional risk-utility factors that may be
considered in the prudent manufacturer test).
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uni form treatment of products claims spares local, national, and global companies from trying to

decipher confusing and unpredictable standards.

The Restatement (Third) risk-utility test would align Pennsylvania's legal standard for

design defect with the standards already used in government and industry. Compare. eg., REST.

(3D) ~ 2 cmt. a ("Products are not generically defective merely bet:ause they are dangerous.

Many product-related accident costs can be eliminated only by excessively sacrificing product

features that make products useful and desirable.") 'with 16 C.F.R. § 1109.8 (2004) (In setting

product safety standards the Consumer Product Safety Commission should consider "the

prospective cost of Commission action to consumers and producers, and [J the benefits expected

to accrue to sot:iety from the resulting reduction of injuries. Consideration of product cost

inneases lshould J be supplemented to the extent feasible and necessary by assessments of effects

on utility or c\)J1vcniencc of the product.'·). By explicitly acknowledging the need for product

designers and pi'Oduccrs to haLince the risks of a produd with its usefulness to consumers, the

Restatement (Third) affirms the design standards appropriately used by product designers and

endorsed by sound economic principles: design decisions should optimize the welfare of the

consumer by balancing the utility of and access to products with consumer safety.

Manufacturers want to maximize the utility of their products while also maintaining

appropriate sa/ety standards. In the face of safety concerns, (l) manut~tcturers first try to design

out the risks of a product without sacrificing its utility; (2) if that is not possible, manuf~lcturers

try to guard against the risk; and (3) if that is not possible, manufacturers try to warn against the

risk. See Mark R. Lehto, Designing Warning ,\'igns and Warning Labels. ParI I . Guidelines/cu'

the Practitioner, ERGONOf\,IICS GUIDELINES AND PROBLEf\,1 SOLVING 249, 250 (Anil Mital et. al.

cds.. 2000) ("In general. the accepted hierarchy of control from most to least effective is: (J)

-38-
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elimination of hazards, (2) containment of hazards, (3) containment of people, (4) training of

people, (5) warning of people. ").

For example, consider a piece of heavy equipment like a metal-stamping machine press.

To protect the hands of workers operating the press, designers may incorporate hand guards or

other physical boundaries or devices to keep hands away from the press during operation.

However. there arc risks inherent in the use of a press that simply cannot be designed around

without sacrificing its purpose. To account for these risks, manufacturers include instructions

and warnings that apprise users of the risks associated with the product. These design and

warning procedures are used in a variety of products presenting end-user risk. See, e.g.

American Society for Testing and Materials (ASTM) International, Annual Book of ASTM

Standards, Vol. ] 5. ] ], No. F 400-004 (2007) ("Standard Consumer Safety Specification for

Lighters") (detailing specific safety standards for cigarette lighter design and suggesting warning

slatements to alfix to product); id, No. F 1004-07 ("Standard Consumer Safety Specification for

Fxpansion Gates and Expandable Enclosures") (detailing design safety standards and minimum

required warning information for expandable gates).

The Restatement (Third) - with its incorporation of reasonable alternative designs and

warnings, and its principle that a manufacturer cannot use a warning to insulate itself from

liability for an unreasonably unsafe design - tracks this process. Moreover, it creates incentives

for manufacturers and suppliers to adopt safe designs and warnings whenever feasible. In this

sense the Restatement (Third) is "technology forcing"·- i.e., it encourages manufacturers to pay

attention to safely developments and to adopt safe. feasible standards.

The Restatement (Third) commentary makes clear that the Restatement (Third) attempts

to maximize consumer choice. See REST. (3D) ~ 2 cmt. a. This also supports existing policy

-39-
1'11-11777 Ih



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

goals: Consumers do not always want the safest products possible; they want products that are

as safe as possible without unduly sacrificing other features such as alfordability, durability,

speed, performance, appearance. size, and ease of use. The law should be designed, wherever

possible, to maintain consumer choice and honor these other important values.

3. The Restatement (Third) is consistent with fundamental principles of
economics and corrective justice.

Tort liability is often justified by courts and commentators based on economic efficiency

or "corrective justice" principles. Both of these justifications support adoption of the

Restatement (Third).

In the context of product safety, it is economically desirable to adopt a liability rule that

encourages manufacturers and suppliers to invest the optimal amount of effort to achieve product

safety without sacriticing product utility. See Owen, The Mural Fuundations ojProduc!s

Uohility Iml /18 Numr: /),\1\IE L. REV. at 477-82 (explaining that safety is a component of

product valuc and "l tJhe thcory of utility requires manut~lCturers to maximize, as best they can,

protits and product value- including product usefulness, affordability, and safety to consumers

and third parties. ").

[T]he purpose of the law should be to encourage all affected
parties to ( I ) take cost-effective measures to increase the stock of
safety information, (2) distribute and act upon it in a cost-effective
manner, and (3) faci litate safety transactions optimally among
themselves. More specifically, the law should encourage
manufacturers to ( I) invest in cost-eftective types and levels of
research to discover product dangers, (2) provide consumers with
as much safety information as may cost-effectively be conveyed,
and (3) reduce production and design dangers in their products to
the lowest cost-eftective level.

!d. at 481-82 (footnotes omitted). The Restatement (Third) standard - which makes explicit that

liability is based on the incorporation of reasonable alternative designs and warnings-- does

precisely that.

-40-
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The moral foundation of products liability law also supports the Restatement (Third)

approach by hasing liability on reasonably foreseeable risks. See Peter M. Gerhart, The Death uj'

S'trier Liubilily, 56 BUFF. L. REV. 245, 271-72 (2008) (arguing that the economic approach and

the corrective justice approach to tort law both lead to the conclusion that "[i]t is morally unwise

to impose liahility when a person has made a reasonable choice and impossible practically to

alter the standard of care by imposing liability."); Owen, The A/oral Foundations v/Proc!ucts

Liahility Law. 68 NOTRE DAME L. REV. at 494 ("I f such losses are unforeseeable. or if they result

necessarily Irom the use of products which are on balance good, it simply is morally

inappropriate to place legal responsibility on the maker, and the burden of the loss on the

maker's owners and customers."); see Vassallo v. Baxter Healthcare Corp., 428 Mass. 1,10-22.

696 N.E.2d 909, 922-23 (1998).

C. Section 2 of the Restatement (Third) should be adopted simultaneously for
all products cases to avoid confusion.

Ir this Court :ldopts ~ 2 or the Restatement (Third), as urged by amici, this Court shuuld

not limit its holding to suppliers as opposed to manufacturers, or to warning claims as opposed to

design claims. A limited adoption would risk further confusion for trial courts, litigants and

jurors. Instead. Pennsylvania's products liability jurisprudence should be updated

simultaneously and comprehensively.

Moreover, this case presents an ideal opportunity for this Court to ackno\"\,ledge the

central role 01 risk-utility balancing, and concepts of reasonableness and foreseeability. in

products liability design and warning cases. As Justice Saylor wrote for himself and now-Chief

Justice Castille and Justice Eakin in Phillips:

In my view, adoption of the Restatement's closely reasoned and
halanced approach, which synthesizes the body of products
liability law into a readily accessible formulation based on the
accumulated wisdom from thirty years of experience, represents

-41-
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the clearest path to reconciling the difficulties persisting in
Pennsylvania law, while enhancing fairness and efticacy in the
liability scheme.

576 Pa. at 679,841 A.2d at 1021 (Saylor, J., concurring); see also id., 576 Pa. at 675, 841 A.2d

at 1019 (Saylor, J., concurring) ("The Restatement [(Third)]'s considered approach illuminates

the most viable route to providing essential clarification and remediation. "). Just as this Court

was at the forefront in adopting the Restatement (Second) of Torts for this Commonwealth's

products liability jurisprudence, this case presents an opportunity to once again move the law

forward with the experience that time has brought, by adopting § 2 of the Restatement (Third) of

Torts as the la\\' of this Commonwealth.
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CONCLUSION

For all the reasons stated above, am ici respect rull y urge this Court to adopt ~ :2 II I' the

Restatement (Third) orTorts as the la,v orthis Commomvealth l()r products liability claims.

Respectrully submitted,
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