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not invoke the Act in aid of arbitration under the
court of appeals's decision. As a result, a panoply
of parties - acquirers, owners, parent and
subsidiary companies, investors, affiliates,
guarantors, lenders, customers, licensees,
employees. officers, directors, agents, brokers,
administrators. and trustees - could be consigned
to years of litigation before the right to arbitrate is
recognized. See Michael A. Rosenhouse,
Application of Equitable Estoppel by Nonsignatory
to Compel Arbitration - Federal Cases, 2006 A.L.R.
Fed. 2d 18 (2006). For example, the appeals
court's decision would bar minors from seeking
recourse under the FAA because minors cannot
contract in many jurisdictions due to issues of
capacity and thus are not signatories.
Nevertheless, minors are often entitled to invoke
provisions in contracts for which they are third
party beneficiaries.4 Non-signatories thus include
both intended beneficiaries who can enforce the
signatory's contract as well as parties against
whom the signatory has alleged substantially
interdependent and concerted misconduct.'

Not only would the court of appeals's decision
frustrate the expectations of many third parties, it
would equally affect parties to the contract. Under
the court of appeals's reasoning and that used by
the court in DSMC Inc., a valid appeal requires

• Domke, § 13.11.,
Those consigned to "non-signatory'" status by the

appeals court could include parties who did not execute the
agreement but art: bound to its tenns through assignment
by the original signatory, such as a successor in interest
following a merger.
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signatories on both sides of the dispute. 6 Thus,
even if the moving party is a signatory, the

·presence of a non-signatory as the non-moving
party could defeat appellate jurisdiction. Given
the number of state-law doctrines that can
obligate non-signatories to arbitrate under a
written agreement, and the FAA Section 2
requirement that interpretation of arbitration
agreements should be guided by generally
applicable contract law, see Pet. Br. at 4-5, 31-36,
it is an unduly narrow interpretation that excludes
such claims from the reach of the FAA.

In effect, the Sixth Circuit's decision would
create two classes of litigants entitled to
arbitration. For those who signed the agreement
at issue and wish to invoke it against another
signatory, assistance under the Act is substantial.
The tools in both Section 3 and Section 4 would be
available and, if arbitration is found to be
warranted, the immediate reference would take
place free from the potential of interlocutory
appeal. See 9 U.S.C. §§ 3, 4, and 16 (bl. For
those parties entitled to arbitration but who are
non-signatories. or those who are trying to enforce
arbitration against a non-signatory, the road is
more arduous, harkening back to the pre-Act
regime where arbitration was disfavored. For the
multitude of situations where this occurs, there
would be no mandatory stay under Section 3, no

6 The court of appeals reached its decision by relying on
the decision in DSMC Inc. wherein the court articulated a
test for appellate jurisdiction which -ask[edJ whether the
parties (to the suitl are signatories to a written agreement to
arbitrate." DSMC Inc., 349 F.3d at 683. Thus, not only
must the appellant be a signatory to appeal under Section
16, the appellee must be as well.
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order to compel under Section 4, and no expedited
appeal under Section 16.

II. THIS COURT HAS SUGGESTED THAT NON
SIGNATORIES MAY BE ABLE TO UTILIZE
SECTION 4 IF CONTRACT LAW SUPPORTS
AN ENTITLEMENT TO ARBITRATION.

This Court has not directly reached the
question of whether the FAA is available to non
signatories. In Perry v. Thomas, 482 U.S. 483
(1987), however, this Court did suggest that the
protectlons of the Act could be available to non
signatories if applicable contract principles would
support such an exercise. There, the plaintiff
brought an action against his fanner employer
and two former co-workers, alleging wrongdoing in
conjunction with the sale of securities. The co
workers sought arbitration under Sections 2 and 4
of the Act, and the employer joined the request,
citing a provision in the plaintiffs employment
contract. 482 U.S. at 485.

The plaintiff argued that the co-workers, as
non-signatories to his employment agreement,
"lacked standing" to enforce the arbitration
proVlslon. Id. at 488. This Court declined to
consider that argument on the merits because it
had not been decided by the lower courts. Id. at
492. In remanding, the Court characterized the
issue as a "straightforward issue of contract
interpretation: whether the arbitration provision
inures to the benefit of appellants and may be
construed, in light of the circumstances
surrounding the litigants' agreement, to cover the
dispute that has arisen between them." Id.

If, as suggested by the Sixth Circuit, non
signatories could not invoke either Section 3 or
Section 4, then the co-workers' request for an
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order compelling arbitration under Section 4 in
Perry would not have required a "straightforward
issue of contract interpretation- but a short order
denying the co-workers the ability to seek
arbitration under Section 4. Nor would it have
been a decision on "whether the arbitration
provision inures to the benefit of appellants" but
rather a threshold conclusion that irrespective of
that entitlement to arbitration, Section 4 provides
no remedy.

It suffices to say that this Court did not
indicate that the non-signatory co-workers had no
ability to utilize Section 4. In fact, the Peny
decision gave some guidance as to which law to
apply upon remand in considering this issue. See
id. at 492, n.9. Although the Court did not
conclude that the co-workers could pursue
arbitration. it discussed how that decision would
be made and, notably, the Court never suggested
that the co-workers would not be entitled to a
Section 4 remedy by virtue of their status as non
signatories:
III. THE TEXT AND HISTORY OF THE FAA, AS

WELL AS THE STRONG FEDERAL PRO
ARBITRATION POLICY, SUPPORT
PROTECTIONS FOR NON-SIGNATORIES
UNDER THE ACT.

Under the Sixth Circuit's decision. disfavored
parties would be cast into what one court has
called a "worst case scenarioD in which
"vindication of the litigant's contractual right to
arbitrate would come only after he had been
forced to expend substantial tlme and expense
fully litigating the matter in court, which is
precisely what he sought to avoid in the first place
by bargaining for the speedy and efficient dispute
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resolution procedure that the arbitral forum
offers." Ehleiter u. Grapetree Shores, Inc., 482 F.3d
207,214 (3d Cir. 2007).

As Petitioners have explained, Pet. Br. at 17
18, 38-39, neither Section 16 nor Section 3 has
any language that explicitly or implicitly requires
both appellant and appellee (in the case of Section
16) or the moving and non-moving party (in the
case of Section 3) to be signatories to the
underlying contract. The plain language of each
statute makes no such differentiation, and
implying such a standing qualification is contrary
to the broad public policy supporting arbitration
provisions as an alternative mechanism to
litigation. See E.E.O.C. u. Waffle House, Inc., 534
U.S. 279, 289 (2002) (reading the Act to "manifest
a liberal federal policy favoring arbitration
agreements.") (quotation omittedl; Ehleiter, 482
F.3d at 214 ("In no uncertain terms, Section 16
makes clear than any order favoring litigation over
arbitration is immediately appealable and any
order favoring arbitration over litigation is not. By
prohibiting interlocutory appeals of orders favoring
arbitration, Section 16 relieves the party entitled
to arbitrate of the burden of continuing to litigate
the issue while the arbitration process is on-going,
and it entitles that party to proceed immediately to
arbitration without the delay that would be
occasioned by an appeal of the District Court's
order to arbitrate.") (citations and internal
quotation marks omitted).

There is no doubt that the Act in general and
the pro-arbitration mechanisms found in Section
3, Section 4, and Section 16, in particular,
advance the strong federal public policy of favoring
arbitration over litigation where a written
agreement so provides. If a rule denies a class of
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parties the ability to use these federal tools in aid
of arbitration, then the rule necessarily conflicts
with the federal policy. The Sixth Circuit's
decision does exactly that. It categorically denies
a host of commercial and individual parties the
ability to utilize the Act to support valid claims of
arbitrability under state, federal, and international
law.

The rule announced by the court of appeals
would assign non-signatories to a class of litigants
that would not be able to seek stays under Section
3, to file motions to compel under Section 4, to me
immediate appeal under Section 16(a), or to seek
protection from appeal under Section 16(b),
despite the fact that these parties are entitled to
obtain arbitration under the written agreement at
issue. Nor is there is anything in the legislative
history or commentary that accompanies the Act
that suggests it should be construed narrowly or
its benefits denied to third parties to an agreement
that would otherwise be entitled to arbitration. In
fact, if Section 16 and the Act are to advance the
federal policy, the court of appeals should have
reached the opposite result. Parties consigned to
years of federal litigation may well choose to settle
rather than endure the litigation burdens they
were contractually entitled to avoid. A
straightforward interpretation of Section 3 and
Section 16 that does not discriminate on the basis
of signatory status, on the other hand, reaffirms
the important federal policy and accords equal
treatment to all those who, under well-established
contract law, have a basis for seeking arbitration.
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It also fosters the prompt and efficient resolution
of such claims.'

The smooth functioning of commerce and
contractual relations requires the fulfJJlment of
settled expectations regarding relationships and
the way disputes will be resolved. Many non
signatories depend on arbitration provisions for
the efficient administration of commercial and
personal relationships. Adoption of the rule
advocated by the Sixth Circuit would relegate a
host of parties entitled to arbitration under
applicable law into a litigation limbo where
established rights to arbitrate are potentially
vindicated only after a lengthy and costly litigation
is completed. Indeed, the specter of duplicative
processes may cause many to abandon
contractual rights to arbitration. 8 Amicus
respectfully requests this Court to reaffirm the
strong pro-arbitration policy, hold that Section 16
confers appellate jurisdiction even where 000

signatories are involved, and if necessary, hold

7 One case demonstrates the prompt resolution that can
occur when non-signatories are permitted to assert
arbitration claims. In Ross v. American Express Co., 478
F.3d 96, 99 (2d Cir. 20071. the court of appeals held that it
had jurisdiction over the appeal from denial of a 000

signatory's request to arbitrate, but in relatively quick order
held that the claim for arbitration was without merit. See
Ross v. Amen·can Express Co., 547 F.3d 137, 148 (2d Cir.
2008). In contrast, under the Sixth Circuit's approach, it
would be years before a non-signatory party could obtain
post-trial appellate review of a district court denial of an
arbitration claim, no matter how meritorious.

8 Given that one of the purposes of arbitration is to
avoid litigation altogether, it is hollow comfort to affirm the
ability to arbitrate after a case has been litigated in the trial
court to its conclusion.
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that Section 3 and Section 4 of the Act are not
limited to disputes between signatories.

CONCLUSION

Amicus respectfully requests the Court to
reverse the decision of the United States Court of
Appeals for the Sixth Circuit.
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