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government aid program's criteria are "subjective" or
"objective," but whether they favor religion. Indeed, under
petitioner's radical invalidation of all programs containing
"discretion," no state university could award a scholarship to
a religious studies student on the basis of discretionary
criteria such as "academic excellence" and religious grantees
would be entirely foreclosed from a host of grant programs.

Petitioner argues that the Court of Appeals placed on it "a
burden that is unprecedented in Establishment Clause
jurisprudence" to "show the government was intentionally
discriminating in favor of religious groups." Pet. at 19-20.
But, as the decision below recognizes, federal courts cannot
simply enjoin presumptively constitutional federal programs
on the mere possibility that discretionary criteria could be
employed to favor religious organizations. Just as it is
impermissible to "presume" that public employees teaching
on religious school grounds will depart from the program' s
secular requirements, see Agostini, 521 U.S. at 223-24. a
court cannot presume that the Corporation's employees will
violate their statutory duties and skew the AEAP towards
religious grantees. See Mitchell, 530 U.S. at 858 (O·Connor.
1., concurring in the judgment) (explaining the "broad£]
proposition that ... presumptions of religious indoctrination
are normally inappropriate when evaluating neutral school
aid programs under the Establishment Clause"); Agostini,
521 U.S. at 229 (criticizing the dissent's reliance on
"speculation ... and not on any evidence in the record"); cf
National Endowment for Arts v. Finley. 524 U.S. 569, 587
(1998) (challenge to discretionary funding program as
involving viewpoint discrimination rejected absent any
allegation of discrimination in a particular funding decision).

Petitioner argues that the remand in Bowen indicates that
the Court is "concerned about ... using government funds to
indoctrinate religion" even "when neutral criteria are used to
select beneficiaries." Pet. at 20. That may well be true, but it
lends no support to petitioner's altogether different
contentions that discretionary selection programs are not
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neutral and that the government has the hurden of
establishing the neutrality of such programs. Indeed. even
with respect to the entirely separate question of whether the
neutrally-selected grantee uses the public funds for religious
purposes. the Bowen remand was for "consideration of the
evidence presented by appellees" - the parties challenging
the funding. 487 U.S. at 621 (emphasis added). Thus to the
extent that this aspect of Bowen has any relevance, it
supports the fundamental proposition that a party raising an
Establishment Clause challenge has the burden of proving it,
and is thus perfectly consistent with the Court's later
decision in Mitchell that, where a statute is facially neutral,
those challenging a government aid program "must prove"
actual diversion of government aid. See 530 U.S. at 857
(O'Connor, 1., concurring).

In any event the "burden" issue is a red herring because
petitioner did not even allege religious favoritism in the
grantee selection process, and conceded that there was "no
evidentiary support for such an allegation." Pet. App. at 9a.8

8 Petitioner now observes that the six faith-based AEAP grantees in 2004
all happen to be affiliated with Christian faiths, Pet. at 21, but there is no
evidence that any programs affiliated with non-Christian faiths even
applied for participation, or any claim that the Corporation discriminated
among religions. Petitioner also neglects to consider non-Christian
religious organizations in other AmeriCorps programs. Moreover, at
least one host site served by a grantee is a non-Christian religious school.
See Dist. Ct. Docket No. 78, Ex. 2 (AmeriCorps participant taught
secular subjects at an Islamic school). In any event, the question is not
whether every religion is represented under the AEAP but, instead,
whether participants have a genuine choice between secular and religious
grantees with which to serve. Cf Zelman, 536 U.S. at 658 ("The
constitutionality of a neutral educational aid program simply does not
turn on whether and why, in a particular area, at a particular time, most
private schools are run by religious organizations, or most recipients
choose to use the aid at a religious schoo!.").
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B. There Is No Circuit Split.

In a futile attempt to demonstrate a circuit split, petitioner
cites decisions from the Eighth and First Circuits. The
former, a decision from 1986, relied on outmoded reasoning
and is inapposite on the crucial facts. while the latter did not
even purport to resolve an Establishment Clause challenge.
Tellingly, petitioner did not, in its D.C. Circuit briefing. see
fit to even cite these cases, which were mentioned only by an
amicus brief.

In Stark v. St. Cloud State University, 802 F.2d 1046 (8th
Cir. 1986), the court held that a public university could not
allow students to fulfill their student teaching requirements
by teaching secular subjects at religious schools. The court
did not consider or discuss the significance of government
"discretion." Instead, relying on Ball, the court reasoned that
the provision of even indirect aid to religious schools did not
"neutralize the symbolic link between the state and the
church" and noted "[a] significant danger ... that the
University students will, intentionally or inadvertently. inject
religious tenets into their teaching." [d. at 1051-52. Yet.
subsequent to St. Cloud, Agostini explicitly rejected these
"premises" upon which Ball and St. Cloud rested. See supra
at 15. As such, as the North Dakota Attorney General has
noted, Stark is a "mere survivor of obsolete constitutional
thinking." Formal Op. 2002-F-05, 2002 WL 562573, at *8
(N.D.A.G. March 8, 2002) (internal quotation marks
omitted).9

9 Even if such reasoning had not been declared "invalid" by Agostini,
521 U.S. at 226, the Stark decision rested on facts readily distinguishable
from those here. St. Cloud University not only approved teaching sites.
it "exercise[d) the power of final approval over every student placement."
802 F.2d at 1051. Moreover, by enlisting parochial schools in a public
university's own teacher training, the program there made parochial
schools "repositories of state trust," id., quite unlike the much more
attenuated relationship of parochial schools to the AEAP. Further. use of
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Petitioner's citation to Eulitt v. Maine Dep'l ofEduc., 386
F.3d 344 (1 st Cir. 2004), is even more misplaced. That case
did not purport to resolve an Establishment Clause issue,
simply calling it "fairly debatable" whether public tuition for
selected students attending private schools is permissible
where the program was "substantially narrower" than in
Zelman and depended on an "individualized assessment" of
the appropriate pupil placement, id. at 349 n.l, features with
no parallel here. Thus. even assuming Eulitt suggests that
the role of discretionary criteria is "debatable," that debate
has not yet occurred in the lower courts.

Indeed, the only other Circuit decision to meaningfully
discuss the role of "discretion" in assessing compliance with
the Establishment Clause is squarely in agreement with the
decision below. In Freedom p-om Religion Foundation, Inc.
v. McCallum. 324 F.3d 880 (7th Cir. 2003), a taxpayer
sought to enjoin correction authorities from including a
religiously-oriented halfway house among the options for
parolees, where parole officers could and did recommend
specific facilities. The Seventh Circuit unanimously upheld
the program, finding· it analogous to Zelman. Although
parole officers' recommendations of a halfway house rested
on discretionary judgments, the Seventh Circuit emphasized
that the trial court had not found actual religious favoritism,
and that striking down the funding without such a showing
would lead to a "perverse . . . result" because it would
"sacrifice ... a real good to avoid a conjectured bad." [d. at
884. Contrary to petitioner's claim. this "perverse result"

the parochial schools as tea~hing sites triggered payments from the
University to those schools, with ~no limitations on the schools' use of
this money." [d. at 1048. In contrast, the religious schools here receive
no funding from the government and AmeriCorps participants only serve
at those schools after choosing from among a wide array of secular and
religious options.
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has not been embraced by any Circuit, and this Court's
review is unwarranted.

IV. THE COURT OF APPEALS' DECISION UP­
HOLDING THE MODEST ADMINISTRATIVE
GRANTS DOES NOT WARRANT REVIEW

There is no merit to petitioner's contention that the D.C.
Circuit improperly applied this Court's precedent concerning
reimbursement to religious groups for the costs of
administering a government sponsored program. The D.C.
Circuit's unanimous decision on this issue is a proper
application of this Court's precedents, and petitioner alleges
no circuit split. The question does not merit review.

The Court has upheld numerous programs where aid is
provided on a neutral basis to religious institutions and
statutory and administrative restrictions require that the
funds be used only for secular activities. See, e.g.. Mitchell,
530 V.S. at 831, 835; Comm. for Puh. Educ. & Religious
Liberty v. Regan. 444 V.S. 646, 648-49 (1980); Roemer v.
Bd. of P~b. Works, 426 V.S. 736, 759 (1976); Hunt v.
McNair, 413 V.S. 734, 736 (1973); Tilton v. Richardsun, 403
V.S. 672, 679-82 (1971). Of particular relevance here, in
Regan, the Court upheld a state statute providing ~~direct cash
reimbursement" to religious and secular schools for the costs
of complying with various state testing requirements. 444
V.S. at 657. The Court was untroubled that the
reimbursements involved cash, noting that it ~"has not
accepted the recurrent argument that all aid is forbidden
because aid to one aspect of an institution frees it to spend its
resources on religious ends. '" Id. at 658 (quoting Hunt, 413
U.S. at 743). The Court of Appeals concluded that Regan
"controls this aspect of the case." Pet. App. at 12a. Like the
reimbursements in Regan, the $400 grants here "reimburse
grantees for a portion of the costs they incur when
complying with various AmeriCorps requirements." Pet.
App. at l1a.
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Petitioner seeks to distinguish Regan on two grounds,
neither of which is persuasive or certworthy. First, petitioner
argues that while Regan involved "reimbursement of state­
mandated testing," what is at issue here is not
reimbursement, . but "aid." Pet. at 24. This assertion is
simply baffling. It is undisputed that the $400 reimburses
grantees for a portion of the extra costs imposed by the
government in implementing the programs. As the Court of
Appeals noted, "'detailed AmeriCorps guidelines require,
among other things, that grantees train participants, provide
them with adequate supervision by qualified supervisors,
keep various records, and make regular reports to the
Corporation." Pet. App. at 11 a. And while the
reimbursement in Regan put participants in the "same
position" they would have been absent a government testing
requirement, Pet. at 24, the $400 per participant program
here leaves AEAP grantees in a worse position, as $400 is
"much less" than grantees' administrative expenses. Pet.
App. at 12a. In any event, to the extent that the Court of
Appeals' characterization of these funds as "reimbursement"
was somehow misguided (which it was not), the point
presents a factbound question of interest only to the present
case and not meriting this Court's review. 10

10 It is also constitutionally irrelevant that the schools in Regan had their
expenses imposed on them by the state while AmeriCorps grantees such
as Notre Dame have an initial choice as to whether to participate in
AmeriCorps. Religiously affiliated organizations such as Notre Dame
have a First Amendment right to participate equally with secular grantees
in neutral government programs, and denying reimbursement to such
organizations for mandated costs while providing it to secular ones
would offend that command. See, e.g., Mitchell, 530 U.S. at 795
(Establishment Clause prohibits "disfavor(ing] religion"); Employment
Div. v. Smith, 494 U. S. 872, 877 (1990) ("The government may not ...
impose special disabilities on the basis of religious views or religious
status.").
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Petitioner's second effort at distinguishing Regan focuses
on the reporting and auditing requirements in place there and
argues that the AEAP program lacks comparable restrictions.
The Court of Appeals concluded that the small amount of the
reimbursement as compared to the amount of administrative
expenses would render such auditing "senseless" here. Pet.
App. at 12a, - a conclusion that petitioner apparently views
as too practical to be correct.

Here, as noted, there are both statutory and administrative
prohibitions against diverting the $400 stipend to religious
uses. The statute clearly provides that no Corporation funds
may be used "to provide religious instruction. conduct
worship services, or engage in any form of proselytization."
42 U.S.C. § 12634(a). Moreover, all AEAP grantees are
required to sign a specific assurance that they will "ensure
that no assistance made available by the Corporation will be
used to support any . . . prohibited activities,~' including
religious activities. JA0752-53, 0866, 0869. And all
grantees at issue here have attested that no funds were so
used. JA0721, 0723-24, 0887-89, 1068-69.

Nothing in Regan or the Court's other cases suggests that
the government is constitutionally obliged to further
"guarantee" adherence to such secular use restrictions by
engaging in a burdensome and time-consuming audit where,
as here, the modest administrative stipend does not come
close to reimbursing the grantees for the government­
imposed program costs. Nothing in the Court's precedent
suggests that the "safeguards" used in Regan were the
exclusive method for preventing direct aid from being
diverted to religious use.

Apparently recogruzmg this, petitioner attacks a
strawman. It says that there is a "possihility" that the
opinion below "implicitly endorsed a rule of proportional
financing," under which government funds can be spent for
explicitly religious purposes, such as "religious pamphlets."
as long as the total funding is less than the total secular
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portion of the funded activity. Pet. at 23 (quoting Ira C.
Lupu & Robert W. Tuttle, Legal Analysis, posted on the
Roundtable on Religion & Social Welfare Policy, available
at http://www.religionandsocialpolicy.org/legal/legal_update
.cfm?id=34) (emphasis added). But the opinion below did
not remotely endorse any such sweeping rule, implicitly or
otherwise. It simply held. again, that it would be senseless to
mandate an audit to merely confirm that the government­
mandated costs exceed $400 per student where, as here, there
are statutory and enforcement prohibitions against diverting
that money to religious uses. It never held that such an
administrative audit was unnecessary where there are no
secular use restrictions, much less that religious uses are
permissible if the public aid is less than the government­
imposed costs. Thus, petitioner's attempt to hypothesize
how the narrow holding below would play out if applied in
Bowen - where the funding was not even arguably
"'reimbursement" and where there was no express statutory
restriction of the funding to secular uses - is entirely beside
the point. See Pet. at 23.

The other cases cited by petitioner, Pet. at 22 n.6, provide
no assistance in evaluating whether auditing is required in
this situation. Roemer upheld a program that featured both a
"'statutory prohibition against sectarian use and . . .
administrative enforcement of that provision," Roemer, 426
U.S. at 759, which in no way suggests the statutory
prohibition and grantee assurances here would be
inadequate. Comm. for Pub. Educ. & Religious Liberty v.
Nyquist, 413 U.S. 756 (1973), is entirely inapposite, because,
as even the District Court recognized, "Nyquist does not
govern neutral educational assistance programs." Pet. App.
at 51a n.18 (quoting Zelman, 536 U.S. at 641). Nyquist was
a preferential program designed to "provide desired financial
support for nonpublic, sectarian institutions," Zobrest, 509
U.S. at 12-13 (internal citations omitted), and the aid was
made without either statutory restrictions or administrative
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monitoring to prevent the use of government funds for
sectarian purposes. See Nyquist, 413 U.S. at 774.

Similarly undeserving of review is petitioner's argument
that the Court of Appeals "improperly placed the burden of
proof on AlC to show that the amount of the aid in fact
exceeded the secular administrative costs of maintaining the
program." Pet. at 25. As an initial matter, such a conclusion
would be entirely consistent with this Court's precedents,
which make clear that in direct aid cases, where funds are
provided on a neutral basis and are restricted to secular uses,
it is plaintiffs burden to prove substantial, actual diversion
of government grants to religious activities. Mitchell, 530
U.S. at 864 (O'Connor, 1., concurring in the judgment): see
also Hunt, 413 U.S. at 744.

In any event, here too, this case would be an inappropriate
vehicle for addressing the '"burden of proof," given that AlC
did not even allege, and produced "no evidence," that the
$400 grants exceeded the programs' secular administrative
costs. Pet. App. at 12a. The Court of Appeals did not re~t

on the mere "assumption." Pet. at 21, that the grants would
exceed the grantees' administrative costs. it noted the
affirmative undisputed evidence showing that very fact. Pet.
App. at 12a.

Finally, while the Court of Appeals analyzed the $400
grants as direct aid under Regan, it did not address the
arguments of the Corporation and Notre Dame that the grants
were properly viewed instead as indirect funding which
"reach[es] religious institutions only by way of the deliberate
choices of numerous individual recipients." Zelman, 536
U.S. at 652. Here, unlike in the typical direct aid case, the
administrative grants must be viewed as a product of private
choice because they are intertwined with the education
awards paid to individual students as a result of individual
choices to serve through the ACE program. Cf McCallum.
324 F.3d at 882 (parolee benefits analogous to vouchers even
though state dispensed with "intermediate step" of giving
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voucher to individual). Thus, this case does not even
squarely present a question concerning the secular use
safeguards required for true direct aid. And, to reach that
question, the Court would first have to resolve the antecedent
issue of whether aid to institutions stemming directly from
private individual choice is judged by a different standard ­
an issue never reached by the court below. II

CONCLUSION

The petition for a writ of certiorari should be denied.
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II Finally, it should be noted that petitioner lacks standing to bring this
action because it is not challenging an exercise of Congress' taxing and
spending authority, but instead only action by the Executive Branch,
which falls outside the very limited realm of cases permitting taxpayer
standing. See, e.g.. In re United States Catholic Conference, 885 F.2d
1020, 1028 (2d Cir. t989); Fordyce v. Frohnmayer, 763 F. Supp. 654,
657 (D.D.C. 1991); see also University of Notre Dame's Appellate Brief,
at 8-10. While this argument was rejected below, see Pet. App. 4a-6a, it
will be necessary to resolve this jurisdictional issue if certiorari is
granted.




