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the world use a first-to-file system, if 

you want your patent to be valid out-

side the United States you need to 

comply with first-to-file in any event. 
Among many of our most innovative 

companies, 70 percent of their licensing 

revenues come from overseas. Obvi-

ously, they are already going to be 

complying with the first-to-file rules. 

This bill does not, therefore, so much 

switch the system with which Ameri-

cans are complying today as it simply 

allows American companies to only 

have to comply with one system rather 

than two. As I said before, the first-to- 

file concept is clearer, faster, more 

transparent, and provides more cer-

tainty to inventors and manufacturers. 
On the other hand, the first-to-invent 

concept would make it impossible, in 

many instances, to know who has pri-

ority and which of the competing pat-

ents is the valid one. To determine who 

has priority under first to invent, ex-

tensive discovery must be conducted 

and the Patent Office and courts must 

examine notebooks and other evidence 

to determine who conceived of the in-

vention first and whether the inventor 

then diligently reduced it to practice. 
Under first-to-file, on the other hand, 

an inventor can get priority by filing a 

provisional application. This is an im-

portant point. It is easy. It is not as if 

the first-to-file is hard to do. This pro-

visional application, which only costs 

$110 for the small inventor, only re-

quires you to write a description of 

what your invention is and how it 

works. That is all. That is the same 

thing that an inventor’s notebook 

would have to contain under the first- 

to-invent concept if you are ever going 

to prevail in court by proving your in-

vention date. 
Because a provisional application is a 

government document, the date is 

clear. There is no opportunity for 

fraudulently backdating the invention 

date. There is no need for expensive 

discovery: What did the inventor know 

and when did he know it? You are es-

sentially not requiring anything in ad-

dition. You file a provisional applica-

tion. You have an entire year to get all 

of your work together and file your 

completed application, but your date is 

as of the time you file the provisional 

application. 
As I said, for a small entity, the fee 

is only $110. That grace period makes it 

clear that the patent will not be in-

valid because of disclosures made by 

the inventor or someone who got infor-

mation from an inventor during 1 year 

before filing. That is important. 
A lot of academics and folks go to 

trade shows and begin talking about 

their concepts and what they have 

done. If you disclose this, you have a 

year to file after you disclose the infor-

mation. And under the bill’s second, 

enhanced grace period, no other disclo-

sure, regardless of whether it was ob-

tained from the inventor, can then in-

validate the invention. 
The bill has been very carefully writ-

ten to protect the small inventor or 

the academic. That is what it is de-

signed to do. This is not a case of big 

versus small, although people both big 

and small support the legislation. If 

anybody suggests the Feinstein amend-

ment will protect the small inventor, it 

does not protect the small inventor. In 

fact, as I said, the legislation is very 

carefully crafted to give the small in-

ventor a variety of ways to ensure that 

he or she is protected. 
The first coalition to bring the whole 

idea of patent reform to the Congress, 

the Coalition for 21st Century Patent 

Reform, is very strongly in support of 

the legislation and in opposition to the 

Feinstein amendment. In fact, it noted 

in a statement released Wednesday 

that not only does it oppose the 

amendment, it would oppose the entire 

bill if the amendment were to be adopt-

ed and this first-to-file concept were 

stricken from the bill. 
In fact, here is what they said: 

The first-inventor-to-file provisions cur-

rently in S. 23 form the linchpin that makes 

possible the quality improvements that S. 23 

promises. 

Here is what the Obama Statement of 

Administration Policy says. It lays out 

exactly what is at stake: 

By moving the United States to a first-to- 

file system, the bill simplifies the process of 

acquiring rights. This essential provision 

will reduce legal costs, improve fairness, and 

support U.S. innovators seeking to market 

their products and services in the global 

marketplace. 

I am continuing the statement: 

Most of the arguments in opposition to the 

bill and FITF appear to be decades-old con-

tentions that have been fully and persua-

sively rebutted. As one example, the Na-

tional Research Council of the National 

Academies assembled a group of leading pat-

ent professionals, economists, and academics 

who spent four years intensely studying 

these issues and concluded in 2004 that the 

move to FITF represented a necessary 

change for our patent system to operate fair-

ly, effectively and efficiently in the 21st cen-

tury. 

They go on to say: 

Without retaining S. 23’s current FITF 

provisions, the bill would no longer provide 

meaningful patent reform. 

Let me repeat that. If the Feinstein 

amendment would prevail, ‘‘the bill 

would no longer provide meaningful 

patent reform.’’ 

As an example, the new provisions on post- 

grant review of patents, an important new 

mechanism for assuring patent quality, 

could no longer be made to work. Instead of 

a patent reform bill, what would remain of S. 

23 would be essentially an empty shell. 

Let me finish the statement: 

Thus, we could not continue our support of 

passage of S. 23 without the first-inventor- 

to-file provisions present in the bill. It would 

place us in the unfortunate position of op-

posing moving forward with a bill where we 

have been among the longest, most ardent 

supporters. 

Just to conclude, the National Asso-

ciation of Manufacturers, which rep-

resents both large and small manufac-

turers in every industrial sector, has 

also made it clear that it strongly op-

poses the amendment. I will conclude 

by quoting from that group’s state-

ment in opposition to the Feinstein 

amendment. 

The NAM supports transitioning the 

United States from a ‘‘first-to-invent’’ sys-

tem to a ‘‘first-to-file’’ system to eliminate 

unnecessary cost and complexity in the U.S. 

patent system. Manufacturers large and 

small operate in the global marketplace and 

the United States needs to move toward a 

system that will provide more patent protec-

tion around the world for our innovative 

member companies. The ‘‘first-to-file’’ provi-

sion currently included in S. 23 achieves this 

goal. 

Mr. President, I hope my colleagues 

will pay close attention to the argu-

ments made by Chairman LEAHY and 

the arguments I have made in opposi-

tion to the Feinstein amendment. 

Whether intended or not, it would be a 

poison pill. It would kill the legislation 

if it were adopted. We need to move 

this important legislation forward, as 

the administration notes in its state-

ment of policy, and therefore I urge my 

colleagues, when we have an oppor-

tunity to vote on the Feinstein amend-

ment, to vote against it and to support 

the legislation as reported. 
The ACTING PRESIDENT pro tem-

pore. Morning business is closed. 

f 

PATENT REFORM ACT OF 2011 

The ACTING PRESIDENT pro tem-

pore. Under the previous order, the 

Senate will resume consideration of S. 

23, which the clerk will report. 
The legislative clerk read as follows: 

A bill (S. 23) to amend title 35, United 

States Code, to provide for patent reform. 

Pending: 

Leahy amendment No. 114, to improve the 

bill. 
Bennet amendment No. 116, to reduce the 

fee amounts paid by small entities request-

ing prioritized examination under Three- 

Track Examination. 
Feinstein amendment No. 133, to strike the 

first inventor to file requirement. 

The ACTING PRESIDENT pro tem-

pore. The Senator from Vermont is rec-

ognized. 

AMENDMENT NO. 133, AS MODIFIED 

Mr. LEAHY. Mr. President, I under-

stand we have the Feinstein amend-

ment No. 133 at the desk. I ask unani-

mous consent that the Feinstein 

amendment No. 133 be modified with 

the changes that are at the desk. 
The ACTING PRESIDENT pro tem-

pore. Without objection, it is so or-

dered. 
The amendment, as modified, is as 

follows: 

On page 2, line 3, strike ‘‘FIRST INVEN-
TOR TO FILE.’’ and insert ‘‘FALSE MARK-
ING.’’ 

On page 2, strike line 4 and all that follows 

through page 16, line 21, and insert the fol-

lowing: 
(a) FALSE MARKING.— 
On page 17, line 18, strike ‘‘(l)’’ and insert 

‘‘(b)’’. 
On page 18, strike line 22 and all that fol-

lows through page 32, line 11. 
On page 66, strike line 9 and all that fol-

lows through page 67, line 8. 
On page 71, line 1, strike ‘‘derivation’’ and 

insert ‘‘interference’’. 

VerDate Mar 15 2010 03:31 Mar 04, 2011 Jkt 099060 PO 00000 Frm 00005 Fmt 0624 Sfmt 0634 E:\CR\FM\G03MR6.014 S03MRPT1tja
m

es
 o

n 
D

S
K

G
8S

O
Y

B
1P

R
O

D
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATES1176 March 3, 2011 
On page 71, line 5, strike ‘‘derivation’’ and 

insert ‘‘interference’’. 
On page 72, line 24, strike ‘‘DERIVATION’’ 

and insert ‘‘INTERFERENCE’’. 
On page 72, lines 24 and 25, strike ‘‘deriva-

tion’’ and insert ‘‘interference’’. 
On page 73, line 4, strike ‘‘derivation’’ and 

insert ‘‘interference’’. 
On page 73, line 18, strike ‘‘derivation’’ and 

insert ‘‘interference’’. 
On page 73, line 23, strike ‘‘derivation’’ and 

insert ‘‘interference’’. 
On page 74, lines 2 and 3, strike ‘‘deriva-

tion’’ and insert ‘‘interference’’. 
On page 74, between lines 20 and 21, insert 

the following: 
(d) CONFORMING AMENDMENTS.—Sections 41, 

134, 145, 146, 154, 305, and 314 of title 35, 

United States Code, are each amended by 

striking ‘‘Board of Patent Appeals and Inter-

ferences’’ each place that term appears and 

inserting ‘‘Patent Trial and Appeal Board’’. 
On page 74, line 21, strike ‘‘(d)’’ and insert 

‘‘(e)’’. 
On page 95, strike lines 13 through 15, and 

insert the following: by inserting ‘‘(other 

than the requirement to disclose the best 

mode)’’ after ‘‘section 112 of this title’’. 

Mr. LEAHY. Mr. President, I wish to 

thank the distinguished Senator from 

Arizona for his words here this morn-

ing. He is part of the small group of Re-

publicans and Democrats who have 

worked very hard over the last couple 

of years on this bill with the idea of 

giving us something that would allow 

inventors, innovators, and entre-

preneurs in America to be able to com-

pete with the rest of the world. 
I am one American who believes we 

can compete with anybody anywhere 

provided we get a level playing field. 

Other countries have set up enough 

barriers for us of their own. We 

shouldn’t be setting up barriers here in 

the United States. One thing we can do 

is to make some major, long-overdue 

changes in the patent laws to give us 

that level playing field. Inventors and 

innovators in America who will take 

advantage of this will be better off for 

it and will create jobs, but most impor-

tantly, we will show the rest of the 

world that America is open for busi-

ness. 
Americans can be the innovators 

they have been from the time the first 

patent was issued—and I say this with 

pride—to a Vermonter back when then- 

Secretary of State Thomas Jefferson 

reviewed the application, which was 

then signed by the President of the 

United States, George Washington. 

Now, of course, they are not reviewed 

by the Secretary of State and signed by 

the President, thank goodness, because 

there are over 700,000 applications 

pending. 
We need legislation to bring us up to 

date, and this act will promote innova-

tion, it will create new businesses and, 

as a result, new jobs. This is bipartisan 

legislation that will allow inventors to 

secure their patents more quickly and 

to have better success commercializing 

them. 
The pending amendment would gut 

the reforms intended by the bill. With 

all due respect, it would destroy all the 

work we have tried to do in this bill. It 

would eliminate a major piece of this 

effort—the transition to a first-inven-
tor-to-file patent system. First-inven-
tor-to-file is a necessary component of 
this legislation and enjoys support 
from every corner of the patent com-
munity. 

The administration, the Secretary of 
Commerce, and the head of the Patent 
and Trademark Office all oppose this 
amendment. A vast array of individ-
uals, independent small inventors, 
small businesses, and labor oppose this 
amendment. The four senior Repub-
licans on the Judiciary Committee who 
have worked so hard on this bill—Sen-
ators GRASSLEY, HATCH, KYL, and SES-
SIONS—oppose this amendment. Need-
less to say, I oppose this amendment. 
It would be a poison pill to these legis-
lative reform efforts. 

Supporters of the legislation before 
us—ranging from high-tech and life 
sciences companies to universities and 
small businesses—place such a high im-
portance on the transition to the first- 
inventor-to-file system that many of 
them, including those who reside in 
just about every State, would not sup-
port a bill without those provisions. 

A transition to first-inventor-to-file 
has been part of this bill since its in-
troduction four Congresses ago. Yet, 
until very recently, first-inventor-to- 
file was never the subject of even a sin-
gle amendment in the Judiciary Com-
mittee over all those years. This legis-
lation is the product of eight Senate 
hearings and three markups spanning 
weeks of consideration and numerous 
amendments. Never was first-inventor- 
to-file a contentious issue. Now some 
well-financed special interests that do 
not support the America Invents Act 
have decided to kill the bill by a last- 
minute campaign to strike these vital 
provisions. 

I urge Senators to support the goals 
of the America Invents Act and vote 
against this amendment to strike first- 
inventor-to-file. 

Mr. President, the United States is 
the only industrialized country still 
using a first-to-invent system, and 
there is a reason for that. A first-in-
ventor-to-file system, by contrast, 
where the priority of a right to a pat-
ent is based on the earlier filed applica-
tion, adds simplicity and objectivity 
into a very complex system. By con-
trast, our current outdated method for 
determining the priority right to a pat-
ent is extraordinarily complex, it is 
subjective, it is time-intensive, and it 
is expensive. The old system almost al-
ways favors the larger corporation and 
the deep pockets over the small inde-
pendent inventor. 

This past weekend, the Washington 
Post editorial board endorsed the tran-
sition, calling our first-inventor-to-file 
standard a ‘‘bright line.’’ They went on 
to say it would bring ‘‘certainty to the 
process.’’ The editorial also rightly rec-
ognizes the ‘‘protections for academics 
who share their ideas with outside col-
leagues or preview them in public sem-
inars’’ that are included in the bill. 

The transition to a first-inventor-to- 
file system will benefit small inventors 

and inventors of all sizes by creating 
certainty. Once a patent is granted, an 
inventor can rely on its filing date on 
the face of the patent. 

The reduction in costs to patent ap-
plications that comes with a transition 
to this system should also help the 
small independent inventor. In the cur-
rent outdated system where more than 
one application claiming the same in-
vention is filed, the priority of a right 
to a patent is decided through an ‘‘in-
terference’’ proceeding to determine 
which applicant can be declared to 
have invented the claimed invention 
first. It is lengthy, it is complex, and it 
can cost hundreds of thousands of dol-
lars. Small inventors rarely, if ever, 
win interference proceedings. In a first- 
inventor-to-file system, however, the 
filing date of the application is objec-
tive and easy to determine, resulting in 
a streamlined and less costly process. 

The bill protects against the con-
cerns of many small inventors and uni-
versities by including a 1-year grace 
period to ensure the inventor’s own 
publication or disclosure cannot be 
used against him as prior art but will 
act as prior art against another patent 
application. This encourages early dis-
closure of new inventions regardless of 
whether the inventor ends up trying to 
patent the invention. 

The transition to first-inventor-to- 
file is ultimately needed to help Amer-
ican companies and innovators com-
pete globally. As business and competi-
tion increasingly operate on a world-
wide scale, inventors have to file pat-
ent applications in both the United 
States and other countries for protec-
tion of their inventions. Since Amer-
ica’s current outdated system differs 
from the first-inventor-to-file system 
used in other patent-issuing jurisdic-
tions—all our competitors—it causes 
confusion and inefficiencies for Amer-
ican companies and innovators. Harmo-
nization will benefit American inven-
tors. 

Commerce Secretary Gary Locke 
highlighted the importance of the first- 
inventor-to-file provision to the bill in 
his column published in The Hill yes-
terday. He noted that it ‘‘would be 
good for U.S. businesses, providing a 
more transparent and cost-effective 
process that puts them on a level play-
ing field with their competitors around 
the world.’’ 

Secretary Locke went on to confront 
the erroneous notion that the current 
outdated system is better for small 
independent inventors, and he did it 
head-on by explaining that in his 
‘‘strong opinion that the opposite is 
true.’’ The first-inventor-to-file system 
is better for the small independent in-
ventor. As the Secretary noted: 

The cost of proving that one was first to 

invent is prohibitive and requires detailed 

and complex documentation of the invention 

process. In cases where there’s a dispute 

about who the actual inventor is, it typically 

costs at least $400,000 in legal fees, and even 

more if the case is appealed. By comparison, 

establishing a filing date through a provi-

sional application and establishing priority 

of invention costs just $110. 
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Secretary Locke explained how the 

125,000 provisional applications cur-

rently filed each year prove that early 

filing dates protect the rights of small 

inventors. He reiterated that during 

the past 7 years, under the current out-

dated, cumbersome, and expensive sys-

tem, of almost 3 million applications 

filed, only 1 patent was granted to an 

individual inventor who was the second 

to apply. 
Our reform legislation enjoys broad 

support. I have already mentioned 

some of those supporters, but let me 

highlight a few more: 
Just yesterday, the National Associa-

tion of Manufacturers urged every Sen-

ator to oppose the effort to strike the 

first-to-file transition, writing, ‘‘The 

NAM supports transitioning the United 

States from a ‘first-to-invent’ system 

to a ‘first-to-file’ system to eliminate 

unnecessary cost and complexity in the 

U.S. patent system.’’ 
The Small Business & Entrepreneur-

ship Council has expressed its strong 

support for the first-inventor-to-file 

system, writing that ‘‘small firms will 

in no way be disadvantaged, while op-

portunities in the international mar-

kets will expand.’’ 
The Intellectual Property Owners As-

sociation calls the first-inventor-to file 

system ‘‘central to modernization and 

simplification of patent law’’ and ‘‘very 

widely supported by U.S. companies.’’ 
Independent inventor Louis Foreman 

has said the first-inventor-to-file tran-

sition will help ‘‘independent inventors 

across the country by strengthening 

the current system for entrepreneurs 

and small businesses.’’ 
Six university, medical college, and 

higher education associations have 

urged the transition to first-to-file, 

saying that it will ‘‘add greater clarity 

to the U.S. system.’’ 
And, in urging the transition to the 

first-to-file system, the Association for 

Competitive Technology, which rep-

resents small and mid-size IT firms, 

has said the current outdated system 

‘‘negatively impacts entrepreneurs’’ 

and puts American inventors ‘‘at a dis-

advantage with competitors abroad 

who can implement first inventor to 

file standards.’’ That is why it is so im-

portant to move to a first-inventor-to- 

file system. 
I ask unanimous consent copies of 

the Washington Post editorial, ‘‘Pat-

enting Innovation,’’ be printed in the 

RECORD at the conclusion of my re-

marks. 
The ACTING PRESIDENT pro tem-

pore. Without objection, it is so or-

dered. 
(See exhibit 1.) 
Mr. LEAHY. I also ask letters from 

the National Association of Manufac-

turers, higher education associations, 

the Small Business & Entrepreneurship 

Council be printed in the RECORD at 

the conclusion of my comments. 
The ACTING PRESIDENT pro tem-

pore. Without objection, it is so or-

dered. 
(See exhibit 2.) 

Mr. LEAHY. I will conclude with 

this: If we are to continue to lead the 

globe in innovation and production, if 

we are to win the future through Amer-

ican ingenuity and innovation, we 

must have a patent system that is 

streamlined and efficient. The America 

Invents Act, and a transition to a first- 

inventor-to-file system in particular, is 

crucial to fulfill this promise. I urge all 

Senators on both sides of the aisle to 

oppose the Feinstein amendment and 

support the important provision of 

first-inventor-to-file, which is at the 

heart of the America Invents Act. 
As I said, I submit the list of stake-

holders across the spectrum from high- 

tech and life sciences to universities 

and small inventors in support of a 

transition to the first-to-file system, 

and ask unanimous consent that list be 

printed in the RECORD. 
The ACTING PRESIDENT pro tem-

pore. Without objection, it is so or-

dered. 
(See exhibit 3.) 
Mr. LEAHY. Mr. President, I see the 

distinguished Senator from Delaware 

who has been so helpful on this legisla-

tion on the floor, so I yield the floor. 

EXHIBIT 1 

[From the Washington Post, Feb. 26, 2011] 

PATENTING INNOVATION 

More than 60 years have passed since a 

major overhaul of the U.S. patent system 

has taken place. And it shows. 
The U.S. patent system lags woefully. One 

example: Patents in the United States are 

given to those ‘‘first to invent.’’ This ap-

proach is out of step with the rest of the 

world’s ‘‘first to file’’ approach and is highly 

inefficient. It invites people to come out of 

the woodwork years after a product has been 

on the market to claim credit and demand 

royalties. 
The secretive and lengthy U.S. process also 

too often results in patents for products that 

are neither novel nor innovative. It leaves 

manufacturers vulnerable to infringement 

lawsuits and damage awards long after their 

products have gone to market. 
The Senate is poised to take up a bill on 

Monday that would eliminate these defects 

and bring the U.S. system into the 21st cen-

tury. 
The Patent Reform Act, introduced by 

Sens. Patrick J. Leahy (D-Vt.) and Orrin G. 

Hatch (R-Utah), would recognize the ‘‘first 

inventor to file’’ standard, creating a bright 

line—the date on which a patent application 

was filed—and bringing certainty to the 

process. Yet the bill is not inflexible and 

wisely keeps in place protections for aca-

demics who share their ideas with outside 

colleagues or preview them in public semi-

nars. 
The bill also would increase protections for 

those with legitimate gripes. Third parties, 

currently shut out of the process, would be 

given clear rules and time limits to chal-

lenge patents that have not yet been ap-

proved. They’d also have a chance to lodge 

objections after a patent has been granted; 

the U.S. Patent and Trademark Office (PTO) 

would resolve these disputes. This safety 

valve should reduce the litigation costs asso-

ciated with court challenges. 
The PTO has long been overwhelmed and 

underfunded. The bill would allow the agen-

cy to set the amount it charges for filings 

while providing discounts to solo inventors 

and small companies. An amendment likely 

to be introduced by Sen. Tom Coburn (R- 

Okla.) would allow the agency to keep all of 

its fees, thereby ensuring it the resources it 

needs to carry out the bill’s mandates. 

The president made much of ‘‘winning the 

future’’ in his State of the Union address. A 

patent system that protects innovators and 

encourages meaningful breakthroughs would 

help achieve that goal. 

EXHIBIT 2 

NATIONAL ASSOCIATION 

OF MANUFACTURERS, 

Washington, DC, March 2, 2011. 

U.S. SENATE, 

Washington, DC. 
DEAR SENATOR: The National Association 

of Manufacturers (NAM), the nation’s largest 

industrial trade association representing 

small and large manufacturers in every in-

dustrial sector and in all 50 states, urges you 

to oppose amendment 133 offered by Sen. 

Dianne Feinstein (D-CA) to S. 23,The Amer-

ica Invents Act. 

The amendment would remove a key provi-

sion in S. 23, The America Invents Act, 

which is strongly supported by manufactur-

ers, the creation of a ‘‘first-inventor-to-file’’ 

system. 

The NAM supports transitioning the 

United States from a ‘‘first-to-invent’’ sys-

tem to a ‘‘first-to-file’’ system to eliminate 

unnecessary cost and complexity in the U.S. 

patent system. Manufacturers large and 

small operate in the global marketplace and 

the United States needs to move toward a 

system that will provide more patent protec-

tion around the world for our innovative 

member companies. The ‘‘first-to-file’’ provi-

sion currently included in S. 23 achieves this 

goal. 

Thank you for your consideration and your 

support for the ‘‘first-to-file’’ system. 

Sincerely, 

DOROTHY COLEMAN. 

FEBRUARY 28, 2011. 

Hon. PATRICK J. LEAHY, 

Russell Senate Office Building, 

Washington, DC. 

DEAR SENATOR LEAHY: We write as the 

presidents of six university, medical college, 

and higher education associations to express 

the strong support of our associations for S. 

23, the Patent Reform Act of 2011, which was 

reported by the Senate Judiciary Committee 

on a 15–0 vote and is scheduled to be consid-

ered by the Senate this week. This bipar-

tisan agreement represents the successful 

culmination of a thorough, balanced effort to 

update the U.S. patent system to support 

more effectively the nation’s economic com-

petitiveness and job creation in the increas-

ingly competitive global environment of the 

21st century. 

Our universities and medical colleges are 

this nation’s principal source of the funda-

mental research that expands the frontiers 

of knowledge, strengthening the nation’s in-

novative capacity. The patent system plays 

a critical role in enabling these institutions 

to transfer the discoveries arising from uni-

versity research into the commercial sector 

for development into products and processes 

that benefit society. 

S. 23 will: 

Harmonize the U.S. patent system with 

that of our major trading partners, enabling 

U.S. inventors to compete more effectively 

in the global marketplace; 

Improve patent quality by allowing third 

parties to submit information to the USPTO 

concerning patents under examination, and 

by creating an efficient, effective post-grant 

opposition proceeding to challenge patents 

for nine months after they have been grant-

ed, allowing challengers to eliminate weak 

patents that should not have been granted 
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and strengthening those patents that survive 

the challenge; 

Reduce patent litigation costs by estab-

lishing the new post-grant procedure noted 

above, and by significantly improving the 

current inter partes review procedure, which 

will provide a lower-cost alternative to civil 

litigation to challenge a patent throughout 

its lifetime, while significantly reducing the 

capacity to mount harassing serial chal-

lenges; and 

Provide USPTO with increased resources 

by providing this fee-funded agency with 

critically needed fee-setting authority, sub-

ject to Congressional and Patent Public Ad-

visory Committee oversight. 

We wish to call your attention to two im-

portant amendments that may be offered 

during floor consideration: 

Senator Coburn is expected to offer an 

amendment to prevent diversion of fees col-

lective by USPTO. This amendment is a crit-

ical accompaniment to the fee-setting au-

thority provided by S. 23, allowing this seri-

ously under-resourced agency to maintain 

the fees necessary to carry out its critical 

functions and reduce the backlog of patent 

applications. We urge you to support the 

Coburn amendment. 

Senators Feinstein, Boxer, and Reid are ex-

pected to offer an amendment to eliminate 

the transition to a first-inventor-to-file sys-

tem. The National Academies, in its seminal 

report on patent reform, A Patent System 

for the 21st Century, strongly recommended 

moving from a first-to-invent to a first-in-

ventor-to-file system. Adopting a first-inven-

tor-to-file system will harmonize the U.S. 

patent law with that of our trading partners, 

add greater clarity to the U.S. system by re-

placing the subjective determination of the 

first inventor with the objective identifica-

tion of the first filer, and eliminate the costs 

of interferences and litigation associated 

with determining the first inventor. We urge 

you to oppose the Feinstein, Boxer, and Reid 

amendment. 

We believe S. 23 reforms current U.S. law 

in a way that balances the interests of the 

various sectors of the patent community and 

substantially improves the patent system 

overall, strengthening the capacity of this 

system to strengthen the nation’s innovative 

capacity and economic competitiveness. We 

urge you to support this carefully crafted 

legislation. 

Sincerely, 

ROBERT M. BERDAHL, 

President, Association 

of American Univer-

sities; 

MOLLY CORBETT BROAD, 

President, American 

Council on Edu-

cation; 

DARRELL G. KIRCH, 

President and CEO, 

Association of Amer-

ican Medical Col-

leges; 

PETER MCPHERSON, 

President, Association 

of Public and Land- 

grant Universities; 

ASHLEY J. STEVENS, 

President, Association 

of University Tech-

nology Managers; 

ANTHONY P. DECRAPPEO, 

President, Council on 

Governmental Rela-

tions. 

This letter was sent to all members of the 

U.S. Senate. 

SMALL BUSINESS & 

ENTREPRENEURSHIP COUNCIL, 

Oakton, VA, February 28, 2011. 

Hon. PATRICK LEAHY, 

U.S. Senate, Russell Senate Bldg., 

Washington, DC. 
DEAR SENATOR LEAHY: The Small Business 

& Entrepreneurship Council (SBE Council) 

and its members across the nation have been 

strong advocates for patent reform. We are 

pleased that you have introduced the Patent 

Reform Act (S. 23), and we strongly endorse 

this important piece of legislation. 
An effective and efficient patent system is 

critical to small business and our overall 

economy. After all, the U.S. leads the globe 

in entrepreneurship, and innovation and in-

vention are central to our entrepreneurial 

successes. Indeed, intellectual property— 

most certainly including patents—is a key 

driver to U.S. economic growth. Patent re-

form is needed to clarify and simplify the 

system; to properly protect legitimate pat-

ents; and to reduce costs in the system, in-

cluding when it comes to litigation and the 

international marketplace. 
Make no mistake, this is especially impor-

tant for small businesses. As the Congres-

sional Research Service has reported: ‘‘Sev-

eral studies commissioned by U.S. federal 

agencies have concluded that individuals and 

small entities constitute a significant source 

of innovative products and services. Studies 

have also indicated that entrepreneurs and 

small, innovative firms rely more heavily 

upon the patent system than larger enter-

prises.’’ 
The Patent Reform Act works to improve 

the patent system in key ways, including, 

for example, by lowering fees for micro-enti-

ties, and by shortening time periods for pat-

ent reviews by making the system more pre-

dictable. 
During the debate over this legislation, it 

is expected that two important areas of re-

form will come under attack. 
First, the U.S. patent system is out of step 

with the rest of the world. The U.S. grants 

patents on a first-to-invent basis, rather 

than the first-inventor-to-file system that 

the rest of the world follows. First-to-invent 

is inherently ambiguous and costly, and 

that’s bad news for small businesses and in-

dividual inventors. 
In a 2004 report from the National Re-

search Council of the National Academies 

(titled ‘‘A Patent System for the 21st Cen-

tury’’), it was pointed out: ‘‘For those sub-

ject to challenge under first-to-invent, the 

proceeding is costly and often very pro-

tracted; frequently it moves from a USPTO 

administrative proceeding to full court liti-

gation. In both venues it is not only evidence 

of who first reduced the invention to prac-

tice that is at issue but also questions of 

proof of conception, diligence, abandonment, 

suppression, and concealment, some of them 

requiring inquiry into what an inventor 

thought and when the inventor thought it.’’ 

The costs of this entire process fall more 

heavily on small businesses and individual 

inventors. 
As for the international marketplace, pat-

ent harmonization among nations will make 

it easier, including less costly, for small 

firms and inventors to gain patent protec-

tion in other nations, which is critical to 

being able to compete internationally. By 

moving to a first-inventor-to-file system, 

small firms will in no way be disadvantaged, 

while opportunities in international markets 

will expand. 
Second, as for improving the performance 

of the USPTO, it is critical that reform pro-

tect the office against being a ‘‘profit cen-

ter’’ for the federal budget. That is, the 

USPTO fees should not be raided to aid Con-

gress in spending more taxpayer dollars or to 

subsidize nonrelated programs. Instead, 

those fees should be used to make for a 

quicker, more predictable patent process. 
Thank you for your leadership Senator 

Leahy. Please feel free to contact SBE Coun-

cil if we can be of assistance on this impor-

tant issue for small businesses. 

Sincerely, 

KAREN KERRIGAN, 

President & CEO. 

EXHIBIT 3 

RECORD SUBMISSIONS—FIRST-TO-FILE 

Mr. President. We have heard from stake-

holders from across the spectrum—from high 

tech and life sciences, to universities and 

small inventors—in support of the transition 

to the first-to-file system. These supporters 

include: 

AdvaMed; American Bar Association; 

American Council on Education; American 

Intellectual Property Law Association; Asso-

ciation of American Medical Colleges; Asso-

ciation for Competitive Technology; Associa-

tion of American Universities; Association of 

Public and Land-grant Universities; Associa-

tion of University Technology Managers; 

Biotechnology Industry Organization; Busi-

ness Software Alliance; Coalition for 21st 

Century Patent Reform, a coalition of 50 

companies from 18 different industry sectors, 

such as General Electric, Procter & Gamble, 

3M, Pfizer, and Cargill. 
Council on Governmental Relations; Gary 

Michelson, Independent Inventor; Genentech; 

Intellectual Property Owners Association; 

Louis J. Foreman, Enventys, Independent In-

ventor; National Association of Manufactur-

ers; The Native American Intellectual Prop-

erty Enterprise Council; PhRMA; Small 

Business and Entrepreneurship Council; 

Software & Information Industry Associa-

tion. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Delaware is 
recognized. 

Mr. COONS. Mr. President, I thank 
the chairman for his leadership on this 
floor deliberation regarding S. 23, the 
America Invents Act. 

I rise to speak in opposition to the 
Feinstein amendment, which would 
strike the first-to-file provision, which 
I think is one of the critical compo-
nents of this act that will harmonize 
the patent system with that of the rest 
of the world, as I heard Chairman 
LEAHY speak to. This is the first com-
prehensive patent reform bill in 60 
years. It is a key piece of our bipar-
tisan work to make sure the United 
States remains a competitive country 
which can once again be in the fore-
front of world innovation. 

As someone who, like you, Mr. Presi-
dent, is concerned about manufac-
turing, is concerned about employ-
ment, is concerned about jobs, one of 
the ways we can restrengthen, reinvig-
orate, reenergize manufacturing in this 
country is by making sure our Patent 

and Trademark Office is as capable, is 

as strong as it can possibly be. I take 

quite seriously that the Patent and 

Trademark Office under the very able 

leadership of Director Kappos is op-

posed to this amendment and has also 

raised concern, which I share, that this 

amendment would tear apart the very 

broad coalition that has worked so 

hard and has negotiated this particular 

act, the America Invents Act, over the 

last 6 years. 
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On an issue that is as important as 

this, as critical as this to the protec-

tion of American innovation and the 

resulting creation of jobs, I think it is 

important that we in the Senate not 

allow this bipartisan bill to fall apart 

over this issue. 
Transition to first-to-file is an im-

provement over the current system be-

cause it provides increased predict-

ability, certainty, and transparency. 

Patent priority will depend on the date 

of public disclosure and the effective 

filing date rather than on secret inven-

tor notebooks, secret personal files 

which may or may not be admissible 

and often lead to long and contentious 

litigation, as the chairman mentioned 

in his floor comments as well. 
This predictability, the predict-

ability that the first-to-file system will 

bring, I believe will strengthen the 

hand of investors, inventors, and the 

public. All will know as soon as an ap-

plication is filed whether it is likely to 

have priority over other patent appli-

cations. 
In contrast, the current system with 

which we worked for many years does 

not provide an easy way to determine 

priority. That is why interference pro-

ceedings can be so contentious, so long, 

and so expensive. There are some small 

inventors in particular who I know are 

concerned that first-to-file will be used 

by larger companies to steal away 

their rightful invention. This bill con-

tains critical protections for all inven-

tors so the ultimate new system, once 

this is passed, will be more fair, more 

predictable, and transparent for all. 

For those inventors who publicly dis-

close an invention before anybody else, 

they have a 1-year grace period to 

claim priority for any patent applica-

tion based on the subject matter they 

disclose. Smaller inventors as well as 

large inventors will be protected as 

soon as they publish or otherwise dis-

close under this America Invents Act. 
In my view, that will increase the 

free flow of ideas while still protecting 

the IP rights of any inventor, large or 

small. 
The Patent and Trademark Office 

commissioned a study of patent and 

trademark applications filed over the 

last 7 years. They found only 1 out of 

300,000 filings would, under the new sys-

tem, grant a patent to a large company 

that might otherwise have gone to a 

small company or individual inventor. 

By avoiding cost, the difficulty, the un-

predictability of lengthy interference 

proceedings, transition to first-to-file 

will neutralize what I think is a big 

structural advantage to large compa-

nies in the current dispute system. 
First of all, it also gives the holder of 

a new patent increased confidence in 

the strength and reliability of this pat-

ent, which I also think will accelerate 

venture capital investment, new com-

pany formation, and movement toward 

deployment of critical new technology. 
I think experience has shown in other 

countries, in Europe and Canada, that 

transitioning from a first-to-invent to 

a first-to-file system will not lead di-

rectly to an increase in so-called junk 

applications and will, instead, make 

patent examination simpler, fairer, and 

more predictable. In short, my view is 

that it is crucial to the success of this 

legislation. It is crucial for the coali-

tion that has come together over many 

years to support it. It is crucial for the 

progress this act will make in 

strengthening and streamlining the 

patent review and granting process in 

the United States. So I urge my col-

leagues to oppose the amendment, 

amendment No. 133. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER (Mr. 

BROWN of Ohio). The clerk will call the 

roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. BENNET. Mr. President, I ask 

unanimous consent that the order for 

the quorum call be rescinded. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. BENNET. Mr. President, I would 

like to speak briefly on the importance 

of passing the America Invents Act. 
Chairman LEAHY and the Judiciary 

Committee have worked hard to put 

this product on the floor that will 

mark the biggest reforms to our patent 

system in 60 years. This bill will create 

jobs in Colorado and across the country 

by promoting innovation. By making 

our patent system more efficient, we 

are building the foundation for future 

economic growth. 
In my State alone, nearly 20,000 pat-

ent applications have been granted be-

tween the years 2000 and 2009. These ap-

plications have created the foundation 

for our clean energy economy and 

emerging tech and bio industries. 
Having a high quality U.S. Patent 

and Trademark Office is essential to 

maintaining American leadership in in-

novation. The America Invents Act 

will help us grow new industries and 

will help cure the backlog and delay 

that have stunted the ability of inven-

tors to patent their ideas. 
Right now, the average pendency pe-

riod for a patent application is 36 

months. That is unacceptable if we are 

to compete with the rest of the world. 

This does not even account for those 

patents that have been tied up in years 

of litigation after they are granted. 
And we have improved the bill on the 

floor by helping solidify alternatives to 

litigation, provide for more efficient 

resolution of disputes and help create 

more certainty, which is essential to 

inventors. 
It is hard to pass a jobs bill without 

spending money, but that is absolutely 

what we have done here. The bill does 

a good job of balancing the interests of 

innovators across the many sectors of 

our economy. 
We have passed a number of bipar-

tisan amendments that have improved 

this bill. We added amendments pro-

moting the establishment of satellite 

USPTO offices in regions across the 

country; creating a discount for small 

entities to participate in the acceler-
ated patent examination program of 
the USPTO; and addressing concerns 
with damages and venue provisions. I 
am proud to have worked with the 
chairman and the ranking member to 
get these issues resolved. 

I also commend Senator MENENDEZ 
on his amendment to provide a fast 
track for patents that are critical for 
our national competitiveness, which I 
cosponsored. 

The Senate has come a long way to-
ward improving our patent system 
with this legislation and harmonizing 
our system with the rest of the world. 
There are a lot of people in my State 
who are interested in further improve-
ments. I pledge to continue to work 
with them to help make sure we con-
tinue to fine tune this legislation 
where we can. 

The America Invents Act represents 
significant progress for our patent sys-
tem. We are moving our patent system 
into the new century, which is already 
being defined by the next wave of 
American innovation. The breadth of 
support for this legislation across in-
dustries and from large and small busi-
nesses, as well as our universities, has 
provided the momentum to complete 
this legislation. 

I would like to close by again thank-
ing the chairman and Judiciary Com-
mittee. I urge my colleagues to vote 
for patent reform. 

I thank the Chair. I yield the floor. 
Mr. DURBIN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent to be recognized as 
in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SETTING THE RECORD STRAIGHT 

Mr. DURBIN. This morning the Re-
publican leader came to the floor, Sen-
ator MCCONNELL, and made some pret-
ty strong and sweeping statements 
about the state of the deficit and re-
sponsibility. I would like to have a 
chance to respond. 

Senator MCCONNELL said for 2 years 
now Washington Democrats have taken 
fiscal recklessness to new heights. The 
amount of red ink Democrats plan to 
wrack up this year alone would exceed 
all the debt run up by the Federal Gov-
ernment since its inception through 
1984. 

I would like to set the record 
straight. Understand what the national 
debt of America was when President 
William Jefferson Clinton left office. 
We were running surpluses. We had not 
done that for decades—surpluses in the 
Federal Treasury. 

What did we do with all this money? 
We put it in the Social Security trust 
fund. We bought more longevity and 
solvency for Social Security and, if you 
remember, the economy was never 
stronger. 

William Jefferson Clinton left office, 
and at that moment in time, the na-
tional debt, the accumulated debt of 
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America, from George Washington 

until he left office, $5 trillion. Remem-

ber that number, $5 trillion. Fast for-

ward 8 years after the end of President 

George W. Bush—8 years later—where 

were we? The national debt was now $12 

trillion. 
Fiscal recklessness by Democrats? 

Under President Bush, the national 

debt more than doubled. Instead of 

leaving a surplus for President Obama, 

he said: Welcome to an economy that is 

hemorrhaging hundreds of thousands of 

jobs lost every single month, and we 

anticipate next year’s deficit—he told 

President Obama—to be $1.2 trillion. 

That was what President Bush handed 

to President Obama. 
I do not mind a selective view of his-

tory. I guess we are all guilty of that, 

to some extent. But to ignore the fiscal 

mess created that more than doubled 

the national debt in 8 years, to ignore 

that we waged two wars without pay-

ing for them, to ignore that we cut 

taxes in the midst of a war, which is 

something no President in the history 

of the United States has ever done, is 

to ignore reality. 
The reality is, we are here today, in 

the midst of this Titanic struggle, 

about whether we are going to con-

tinue to keep the Federal Government 

functioning. We are being asked wheth-

er, 2 weeks from now, we want to have 

security at our airports, air traffic con-

trollers, whether we want to have So-

cial Security checks sent out, people 

actually sending a check, answering 

questions at the Internal Revenue 

Service, whether we want the Securi-

ties and Exchange Commission still 

working on Wall Street 2 weeks from 

now. 
We cannot lurch forward 2 weeks at a 

time without doing a great disservice 

to taxpayers of this country, as well as 

to the men and women who work hard 

for our government every single day. 
What is the answer in the House of 

Representatives? Well, the House of 

Representatives says we need to cut 

$100 billion this year. They started at 

$60 billion, incidentally, and then de-

cided that was not enough for bragging 

rights; let’s get up to $100 billion this 

year. 
You say: Well, out of a budget of $3.7 

trillion, how big is that? Whoa. They 

did not look at the budget of $3.7 tril-

lion. They looked at one 14-percent 

slice of the pie, domestic discretionary 

spending. That is it. Nothing to be 

taken out of the Department of De-

fense, nothing to be taken away in 

terms of tax breaks for the wealthiest 

corporations, the most successful cor-

porations, nothing out of oil and gas 

royalties and the like—nothing out of 

that. We will take it all out of domes-

tic discretionary. 
So what did they take away? I looked 

in my State last week. I went up to 

Woodstock, IL. We have an office there 

with counselors who are bringing in 

unemployed people, sitting them in 

front of computers, with fax machines 

and copy machines. They are preparing 

resumes and trying to get back to 
work. These are people who want to 
work. They need a helping hand. This 
place has been successful. It places peo-
ple in jobs. What would happen to that 
office under the House Republican 
budget resolution? It would close its 
doors—more unemployed people, more 
unemployment checks. Is that the an-
swer to putting America’s economy 
back on its feet? Is that how we are 
going to get 15 million Americans back 
to work? 

How about the House Republicans’ 
proposal to eliminate $850 a year in 
Pell grants. Senator LEAHY knows 
what that is all about. These are kids 
from the poorest families, many of 

them for the first time in their family 

have a chance to graduate from col-

lege, but they can’t make it; they don’t 

have enough money. We give them a 

helping hand. The Republicans take it 

away. What will that do? The President 

of Augustana College in Rock Island, 

IL, told me what it will mean. It will 

mean that 5 percent, 1 out of every 20 

students, will not finish the school 

year. That is what the Republican cut 

means. To cut job training, to cut edu-

cation when we have 15 million people 

out of work, what are they thinking? 
Not bad enough, I went to a medical 

school in my hometown of Springfield, 

Southern Illinois University School of 

Medicine, and met with researchers. 

They get a few million a year to do 

medical research in fields of cancer 

therapy, dealing with heart issues, 

dealing with complaints of returning 

veterans. What do the House Repub-

licans do? They virtually close down 

research for the remainder of the year, 

close down this medical research. Is 

that right? Is that what we want? Have 

we ever had a sick person in our family 

and we went to the doctor and asked: Is 

there anything, is there a drug, is there 

something experimental, a clinical 

trial, is there anything? Have we ever 

asked that question? If we did, we 

know this cut by House Republicans is 

mindless, to cut medical research at 

this moment in history. 
Then I went to a national laboratory, 

the Argonne National Laboratory, on 

Monday. What do they do there? A lot 

of people can’t answer that question. I 

learned specifically. Are Members 

aware of the Chevy Volt, a break-

through automobile, all electric? 

Where did that battery in this auto-

mobile come from? The Argonne Na-

tional Laboratory. How about the lat-

est pharmaceutical breakthroughs? 

Virtually every one of them uses the 

advanced photon source at the Argonne 

National Laboratory. I met a man from 

Eli Lilly who was there experimenting 

with a new drug that can save lives. 

How about computers? Where is the 

fastest computer in the world today? I 

wish it was in the United States. It is 

in China. We are now working on the 

next fastest computer so we don’t lose 

that edge. Where? At the Argonne Na-

tional Laboratory. So what would the 

House Republican budget do to that 

laboratory and most every other lab-

oratory? It would eliminate one-third 

of the scientists and support staff 

working there and cut their research 

by 50 percent for the rest of the year. 
So what? So what if we don’t move 

these pharmaceuticals forward to mar-

ket sooner to save lives, if we don’t 

compete with the Chinese on this com-

puter, if we don’t deal with battery 

technology so we don’t lose that edge 

in the world? What will it mean? Lost 

jobs. 
The House Republicans weren’t 

thinking clearly. They were performing 

brain surgery with a hacksaw. As a re-

sult, they have cut what is essential 

for the future: infrastructure projects, 

education, research. To have the Re-

publican leader come and tell us we 

have to accept that, that that is the fu-

ture of America—no, it is not. Time 

and again, when we sit down to deal 

with budget challenges, whether it is in 

the deficit commission, on which I was 

honored to serve, or whether it is in 

past negotiations, we open the table to 

all Federal spending, not just 14 per-

cent, that tiny slice of the pie. 
Senator MCCONNELL can remember— 

and I can, too—under President George 

Herbert Walker Bush and under Presi-

dent Clinton, we put on the table tax 

breaks for some of these oil companies 

and corporations and said: Is it worth 

America’s future for us to give them a 

tax break or to use the money to re-

duce the deficit? That is an honest 

question. Mandatory spending. All 

these things need to be brought to the 

table for conversation, but that is not 

the position of the Republicans. They 

would rather see us shut down the gov-

ernment than to open this conversa-

tion to the entire Federal budget. They 

would rather see us shut down the gov-

ernment than fight to make sure edu-

cation, training, research and innova-

tion and infrastructure are there to 

build a strong American economy for 

the future. 
I say to my friend Senator MCCON-

NELL, we don’t need any speeches from 

that side of the aisle about a national 

debt that more than doubled under the 

last Republican President. We have to 

work together in a bipartisan way, ac-

knowledging the reality of history, 

that we all have had a hand in reaching 

the point we are at today, both positive 

and negative, and we all need to take a 

responsible position to move us for-

ward. 
I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Mr. President, I appre-

ciate the comments of the Senator 

from Illinois. I recall great discussions 

during the administration of President 

Reagan. I happened to like President 

Reagan. We got along very well. But I 

remember discussions on a balanced 

budget and all that, as his budget tri-

pled the national debt. I do recall he 

did veto one spending bill because it 

didn’t spend as much as he wanted. 

Rhetoric is one thing, as the Senator 
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from Illinois points out. Reality is 

often different. I thank him. 

AMENDMENT NO. 133, AS MODIFIED 

I ask unanimous consent that at 12:30 

p.m., the Senate proceed to a vote in 

relation to the Feinstein amendment 

No. 133, as modified, with no inter-

vening action or debate; that the time 

until then be divided equally between 

the proponents and the opponents, and 

no amendments be in order to the Fein-

stein amendment prior to the vote. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. LEAHY. I suggest the absence of 

a quorum and ask unanimous consent 

that the time be equally divided. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Ms. CANTWELL. Madam President, I 

ask unanimous consent that the order 

for the quorum call be rescinded. 
The PRESIDING OFFICER (Mrs. 

HAGAN). Without objection, it is so or-

dered. 
Ms. CANTWELL. Madam President, 

am I correct there is a vote at 12:30? 
The PRESIDING OFFICER. That is 

correct. 
Ms. CANTWELL. The time is equally 

divided on the Feinstein amendment? 
The PRESIDING OFFICER. Correct. 
Ms. CANTWELL. Madam President, I 

rise to support the Feinstein amend-

ment and to ask my colleagues, who I 

know have been working diligently on 

the legislation for several years now, 

to respect the very tough balance that 

has been sought in this legislation as 

this legislation came out of the Judici-

ary Committee. 
I know we adopted a managers’ 

amendment yesterday, and I know that 

managers’ amendment now is catching 

a lot of people off guard because there 

are far more changes than people real-

ized in that managers’ amendment that 

I think upsets that apple cart of bal-

ance that was struck in the Judiciary 

Committee. 
So I am urging my colleagues to sup-

port the Feinstein amendment and ex-

pressing my concern for the underlying 

bill that is something that, at this 

point in time, I cannot support. 
I do not come to that decision lightly 

nor because of the fact that I have 

many high-tech companies in the State 

of Washington that might say we need 

patent reform and that this is good in-

novation. But large high-tech compa-

nies are not the only ones that know 

something about innovation. In fact, 

most of the people who have helped 

build those organizations were once the 

small inventors themselves of key 

technology. 
What is at stake is unbalancing the 

apple cart as exists today to innova-

tion—not just innovation in general 

but innovation in an information age. 

The meal ticket for all of us is going to 

be the invention and creation of new 

products and services. So that is the 

great time and age we live in. 

But if in this legislation we all of a 

sudden upset that apple cart, where we 

are tilting the playing field in support 

of large corporations that have already 

made their mark and made their mar-

kets and made their success and have 

slowed down on the rate and progress 

of innovation within their companies 

and do a lot to acquire technology from 

smaller inventors—and now, all of a 

sudden in this underlying bill, particu-

larly in the area of damages, make sure 

the big corporations can win in any 

kind of legal dispute against the tech-

nology holder or creator because they 

are able to outlast them in a legal bat-

tle because they are more well fi-

nanced, more well heeled, with the 

ability to draw out this battle—be-

cause of that change in the underlying 

bill, we leave the small guy without 

many resources. 
The only thing the small inventor 

has is their intellectual property and a 

fair day in court. If now we take that 

away from them, I guarantee you, they 

will have less success. Then, when you 

have less success of having 5,000 flowers 

bloom, we have a problem. 
This is not about what five or six or 

seven large corporations can create. 

This is about what thousands and thou-

sands of innovators are going to create 

in the future and whether they are 

going to be incented or disincented to 

do that. 
The Feinstein amendment tries to 

protect the current process, to protect 

what are the rights of those inventors 

today under current law. I am sure my 

colleagues will say: Well, that is not 

the way the rest of the world does it. I 

would say to my colleagues: I am not 

sure the way the rest of the world does 

it is the mark we are trying to hit. 

What we are trying to preserve is the 

entrepreneurial spirit that has been 

created in the United States. I am not 

saying that is not based on just raw 

creativity of individuals—it is—but it 

is also based on financial incentive and 

the incentive those individuals have 

that their intellectual property can be 

protected. 
But if this is going to be a game 

about the big boys coming to Wash-

ington and squashing the small inven-

tors, count me out. This has to be a 

level playing field. I get it is tempting 

to want to, in the last minute, stick 

into the managers’ amendment lan-

guage you could not get out of com-

mittee. But if we want to get this legis-

lation through this process, then we 

have to take into consideration the 

rights of the inventors along with the 

rights of those larger companies that 

are trying to acquire or integrate or be 

part of the manufacturing on a larger 

scale of that inventor’s technology. 
So I say to my colleagues, the Fein-

stein amendment, in keeping the rights 

of the inventors where they are, gives 

them at least a modicum of holding on 

to that. I think the underlying bill has 

changed so much in the managers’ 

amendment that we are going down a 

road that is going to make it very dif-

ficult for us to finally get a piece of 

legislation. We have to respect the 

rights of the small individuals, and we 

can’t have carve-outs for specific juris-

dictions such as Wall Street who think 

they can have their cake and eat it too. 
This has to be about how we move 

forward on a smoother patent process. 

We need to take into consideration 

that we have gotten to this great place 

in our country because we have had a 

balance and an empowerment of these 

technologies. We should not all of a 

sudden in one fell swoop take that 

away on the Senate floor and basically 

undermine what is the creative oppor-

tunity for the U.S. economy, which is 

an invention. We want thousands and 

thousands of inventors—not just inven-

tors who work for big corporations— 

thousands of inventors who have their 

rights. 
So I support the Feinstein amend-

ment. 
I thank the President, and I yield the 

floor. 
The PRESIDING OFFICER. The Sen-

ator from California. 
Mrs. FEINSTEIN. Madam President, 

I thank the Senator from Washington 

for her comments. We welcome her 

support. I was pleased to be able to lis-

ten to her comments. 
What is the current status of the 

time allocation? 
The PRESIDING OFFICER. The pro-

ponents have 31⁄2 minutes remaining, 

and the opponents have 10 minutes re-

maining. 
Mrs. FEINSTEIN. I ask unanimous 

consent that our 31⁄2 minutes be ex-

tended so that Senator RISCH, who will 

speak next, has the time he requires, 

and I have the time for a few brief clos-

ing remarks. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mrs. FEINSTEIN. Thank you very 

much. 
The PRESIDING OFFICER. The Sen-

ator from Idaho. 
Mr. RISCH. Madam President, I am 

proud to come to the floor today to 

speak on the amendment to which I am 

a cosponsor. 
This is simply a matter of fairness. 

With all due respect to my colleague 

from Washington, referencing her com-

ments about the big boys versus the 

small inventors and what have you, I 

don’t view it as that at all. I view it as 

a fairness issue: The person who cre-

ated the invention gets the benefits of 

that creation, not the person with the 

fastest tennis shoes. That is what we 

are doing. 
We are creating what is called a race 

notice statute, which is similar to 

what is in place in many States on real 

estate filings. It has a legitimate place 

in the real estate market but not here. 

With so much on the line, with cre-

ativity on the line, it should be the 

person who actually does the invention 

who reaps the benefits of that inven-

tion, and that is all this does. 
The other thing I think is so impor-

tant is it preserves the situation we 
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have had for many years in place. I 

have heard people say: Oh, well, this is 

a poison pill. If you take this out, it 

kills the bill. That isn’t the case at all. 

It simply preserves the situation we 

have in place today. It is the right 

thing to do. It is the fair thing to do. 
I urge an affirmative vote for this 

amendment. 
I yield the floor to my colleague from 

California, Senator FEINSTEIN. 
The PRESIDING OFFICER. The Sen-

ator from California. 
Mrs. FEINSTEIN. Thank you very 

much, Madam President. I thank Sen-

ator RISCH for his cosponsorship, and, 

of course, I agree exactly with his 

statement. 
At this time I wish to briefly summa-

rize the arguments in favor of our 

amendment to strike the first-to-file 

provisions from this bill. This amend-

ment is cosponsored, as I said, by Sen-

ator RISCH, Majority Leader REID, Sen-

ators CRAPO, BOXER, ENSIGN, and I ask 

unanimous consent to add Senator 

BEGICH. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mrs. FEINSTEIN. Thank you, 

Madam President. 
Proponents of the first-to-file argue 

that the rest of the world follows this 

system and making this change will 

harmonize our system with theirs, and 

that is true. But under our first-to-in-

vent system, our Nation has been by 

far the leader in the field of innova-

tion, the leader in the field of new pat-

ents, new discoveries, new inventions. 

The other first-to-file countries have 

been playing catchup with our techno-

logical advances. I wouldn’t trade our 

record of innovation for any of theirs, 

and I doubt many Members of this body 

disagree with me if they really think 

about it. 
Think about the history of innova-

tion. What sets America apart is so 

many of our great inventions start out 

in small garages and labs, with driven, 

inspired people who have great ideas, 

develop them, and then they take off. I 

mentioned companies that have started 

this way yesterday, including Hewlett 

Packard, Apple, and Google, and there 

are hundreds and perhaps thousands of 

others. They started from humble be-

ginnings, and they grew spectacularly, 

creating jobs for millions of Americans 

and lifting up our economy and stand-

ard of living. 
I know an inventor who invented 

Skyy vodka. The vodka he drank dis-

turbed his stomach, so he figured out 

biologically and chemically what it 

was, and he invented a vodka called 

Skyy vodka—a small inventor. I think 

that company was subsequently sold 

for a great deal of money. But it start-

ed with one man who had a stomach-

ache from drinking vodka. 
Now, this may be just one type of ex-

ample, but Apple is certainly another 

example. It started in a garage many 

years ago in California, and out of that 

emerged this giant company. So these 

companies started from humble begin-

nings. They grew. This created jobs for 

millions of Americans. They lifted our 

economy and our standard of living. 
The National Small Business Asso-

ciation is a supporter of this amend-

ment, and just last week other small 

business inventor groups have joined 

them in saying that first-to-file ‘‘dis-

rupts the unique American start-up 

ecosystem that has led to America’s 

standing as the global innovation lead-

er.’’ 
First-to-invent has served our coun-

try well. Here are the main problems, 

as I see them, with the bill’s first-to- 

file system: First, the grace period. It 

‘‘guts’’ the current grace period, in the 

words of a letter from 108 startups and 

small businesses that protect inven-

tors’ rights to their inventions for 1 

year from offering them for sale or 

making a public use of them, among 

other things, before they have to file a 

patent application with the Patent Of-

fice. So there is this 1-year grace pe-

riod for them to get their act together. 
Now, under the present system, in-

stead of preparing a costly patent fil-

ing, they can concentrate on devel-

oping their invention and obtaining 

necessary funding. 
The majority leader just circulated a 

statement to Members which speaks to 

this grace period. I wish to quote one 

part of that statement: 

The grace period comports with the reality 

of small entity financing through friends, 

family, possible patent licensees, and ven-

ture capitalists. The grace period allows 

small inventors to have conversations about 

their invention and to line up funding before 

going to the considerable expense of filing a 

patent application. 

The grace period allows them to not 

have to race to the Patent Office be-

cause they are afraid somebody else 

might have heard the conversation, 

might have stolen it from them, and 

moved on. 
Senator REID goes on: 

In fact, in many ways, the one-year grace 

period helps improve patent quality—inven-

tors find out which ideas can attract capital, 

and focus their efforts on those ideas, drop-

ping along the way other ideas and inven-

tions that don’t attract similar interest and 

may not therefore be commercially meaning-

ful. 

So this first-to-file essentially re-

places this critical innovation-pro-

tecting provision with a more limited 

and murky grace period that only runs 

from the undefined term of ‘‘disclo-

sure.’’ There is no discovery. Litigation 

is sure to ensue as courts interpret this 

term, creating uncertainty that I be-

lieve will chill investment in startups 

which in turn will damper innovation 

and job growth. 
Unfortunately, first-to-file incenti-

vizes inventors to race to the Patent 

Office, to protect as many of their 

ideas as soon as possible, so that they 

are not beaten to the punch by a rival. 

Thus, first-to-file will likely result in 

significant overfiling of dead-end in-

ventions, unnecessarily burdening both 

the Patent Office and especially small 

inventors. 

The third reason, difficulty of prov-

ing copying. The third major problem 

with this bill’s system is the difficulty 

of proving that someone copied an in-

vention. Currently, you as a first in-

ventor can prove that you were first by 

presenting evidence that is in your 

control—this is under first-to-invent— 

your own records contemporaneously 

documenting the development of your 

invention. But under this bill, to prove 

that someone else’s patent application 

came from you, was derived from you, 

you would have to submit documents 

showing this copying. Because there is 

no discovery, you wouldn’t have those 

documents in your possession, so it 

makes proving your invention much 

more difficult. The bill doesn’t provide 

for any discovery in these ‘‘derivation 

proceedings.’’ Therefore, the first in-

ventor can’t prove his or her claim be-

cause he or she does not have access to 

the documents of the alleged copier. 
Mr. LEAHY. Madam President, if the 

Senator will yield, how much time is 

remaining? 
Mrs. FEINSTEIN. I will just take 2 

minutes more. 
The PRESIDING OFFICER. The Sen-

ator from California by consent is 

using the opponent’s time. 
Mr. LEAHY. Is using my time? 
Mrs. FEINSTEIN. No. I have asked to 

extend our time. 
Mr. LEAHY. Madam President, we 

are supposed to vote at 12:30. I realize 

the Senator couldn’t be here when her 

amendment was brought up and 

couldn’t be here when her amendment 

was modified. We did that for her. But 

I am in opposition to it, and I should at 

least have some of my time to be able 

to use. 
Mrs. FEINSTEIN. I will be very 

happy to—I was here yesterday. I did 

speak on the floor, Mr. Chairman. I did, 

in a rather lengthy speech, indicate the 

arguments. I have asked for just a 

short period of time. My remarks are 

no more than five pages, which should 

take me 11⁄2 more minutes to conclude. 

I hope I would be offered that time. 
Mr. LEAHY. Madam President, at 

the hour of 12:30 we are supposed to 

vote. I would ask unanimous consent, 

so far as my time has been used by 

those in another position, that Senator 

GRASSLEY and I have 4 minutes back of 

our time. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. The Senator 

has consent. 
Mrs. FEINSTEIN. Fine. Then I would 

ask that my time on this side be ex-

tended for another 11⁄2 minutes. 
The PRESIDING OFFICER. The Sen-

ator has that time. 
Mrs. FEINSTEIN. Thank you very 

much. 
So I have outlined the difficulty of 

proving copying under the first-to-file 

system. 
Disputes about who is the first to in-

vent are resolved by the Patent Office 

in what is called an interference pro-

ceeding, which number only about 50 a 

year out of 480,000 patent applications. 
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The opposition infers that this is a 

huge problem. Fifty a year out of 

480,000 patent applications is a very 

small percentage. 

As I said in the beginning, America 

leads the world under the first-to-in-

vent system. I don’t think we should 

fix what isn’t broken. This works for 

people who have great ideas but don’t 

have money, who begin in a garage or 

in a lab. It has worked well for our sys-

tem. 

I ask my colleagues to join Senator 

RISCH, Majority Leader REID, Senators 

CRAPO, BOXER, ENSIGN, BEGICH, and 

myself in voting yes on this amend-

ment. 

I yield the floor. 

Mr. LEAHY. Madam President, as I 

said earlier, Secretary Locke con-

fronted the notion that the current 

outdated system is better for small 

independent inventors. He said the cost 

of proving that one was first to invent 

is prohibitive and requires detailed, 

complex documentation of the inven-

tion process. In cases where there is a 

dispute about who the actual inventor 

is, it typically costs at least $400,000 in 

legal fees and even more if the case is 

appealed. By comparison, establishing 

a filing date through provisional appli-

cation to establish priority of inven-

tion costs just $110. 

I appreciate the work of the Senator 

from California, but her amendment is 

a killer amendment. It would kill this 

bill. Our bill is set up so that it will 

allow us to compete with the rest of 

the world. Right now, we are behind 

the rest of the world in our patent sys-

tem. Our bill as it is written allows us 

to compete with the rest of the world. 

Her amendment would hold us back 

and give an advantage to those coun-

tries with which we have to compete. 

I yield the floor. 

The PRESIDING OFFICER. The Sen-

ator from Iowa. 

Mr. GRASSLEY. Madam President, I 

associate myself with the remarks of 

the chairman of the committee. I ask 

that people on my side of the aisle not 

support the Feinstein amendment. 

At this point, I move to table the 

Feinstein amendment and ask for the 

yeas and nays. 

The PRESIDING OFFICER. Is there a 

sufficient second? There is a sufficient 

second. 

The question is on agreeing to the 

motion to table the Feinstein amend-

ment, as modified. 

The clerk will call the roll. 

The legislative clerk called the roll. 

The PRESIDING OFFICER. Are there 

any other Senators in the Chamber de-

siring to vote? 

The result was announced—yeas 87, 

nays 13, as follows: 

[Rollcall Vote No. 31 Leg.] 

YEAS—87 

Akaka 

Alexander 

Ayotte 

Barrasso 

Baucus 

Bennet 

Bingaman 

Blumenthal 

Blunt 

Boozman 

Brown (MA) 

Brown (OH) 

Burr 

Cardin 

Carper 

Casey 

Chambliss 

Coats 

Coburn 

Cochran 

Collins 

Conrad 

Coons 

Corker 

Cornyn 

DeMint 

Durbin 

Enzi 

Franken 

Gillibrand 

Graham 

Grassley 

Hagan 

Harkin 

Hatch 

Hoeven 

Hutchison 

Inhofe 

Isakson 

Johanns 

Johnson (SD) 

Johnson (WI) 

Kerry 

Kirk 

Klobuchar 

Kohl 

Kyl 

Landrieu 

Lautenberg 

Leahy 

Lee 

Levin 

Lieberman 

Lugar 

Manchin 

McCain 

McCaskill 

McConnell 

Menendez 

Merkley 

Mikulski 

Moran 

Murkowski 

Murray 

Nelson (NE) 

Paul 

Portman 

Pryor 

Reed 

Roberts 

Rubio 

Sanders 

Schumer 

Sessions 

Shaheen 

Shelby 

Snowe 

Stabenow 

Thune 

Toomey 

Udall (CO) 

Udall (NM) 

Vitter 

Warner 

Webb 

Whitehouse 

Wicker 

NAYS—13 

Begich 

Boxer 

Cantwell 

Crapo 

Ensign 

Feinstein 

Inouye 

Nelson (FL) 

Reid 

Risch 

Rockefeller 

Tester 

Wyden 

The motion was agreed to. 
Mr. LEAHY. I move to reconsider the 

vote, and I move to lay that motion on 

the table. 
The motion to lay on the table was 

agreed to. 
The PRESIDING OFFICER. The Sen-

ator from Michigan. 

AMENDMENT NO. 126 

Ms. STABENOW. Madam President, I 

will call up amendment No. 126. I un-

derstand it will be agreed to. I ask 

unanimous consent that the pending 

amendments be set aside and I call up 

amendment No. 126. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The clerk will report. 
The legislative clerk read as follows: 

The Senator from Michigan [Ms. 

STABENOW], for herself and Mr. LEVIN, pro-

poses an amendment numbered 126. 

Mr. LEAHY. Madam President, I ask 

unanimous consent that the reading of 

the amendment be dispensed with. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The amendment is as follows: 

(Purpose: To designate the satellite office of 

the United States Patent and Trademark 

Office to be located in Detroit, Michigan as 

the ‘‘Elijah J. McCoy United States Patent 

and Trademark Office’’) 

On page 104, strike line 23 and insert the 

following: 

SEC. 18. DESIGNATION OF DETROIT SATELLITE 
OFFICE. 

(a) DESIGNATION.—The satellite office of 

the United States Patent and Trademark Of-

fice to be located in Detroit, Michigan shall 

be known and designated as the ‘‘Elijah J. 

McCoy United States Patent and Trademark 

Office’’. 
(b) REFERENCES.—Any reference in a law, 

map, regulation, document, paper, or other 

record of the United States to the satellite 

office of the United States Patent and Trade-

mark Office to be located in Detroit, Michi-

gan referred to in subsection (a) shall be 

deemed to be a reference to the ‘‘Elijah J. 

McCoy United States Patent and Trademark 

Office’’. 

SEC. 19. EFFECTIVE DATE. 
Mr. LEAHY. I ask that it be adopted. 
The PRESIDING OFFICER. If there 

is no further debate, the question is on 

agreeing to the amendment. 

The amendment (No. 126) was agreed 
to. 

Mr. LEAHY. Madam President, I 
move to reconsider the vote. 

Ms. STABENOW. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. LEAHY. I yield to the Senator 
from Michigan. 

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Ms. STABENOW. Madam President, I 
thank the distinguished chairman of 
the Judiciary Committee and our rank-
ing member and those who are working 
very hard on a very important jobs bill 

today. On behalf of the people of De-

troit, the people of Michigan and Sen-

ator LEVIN and myself, I thank very 

much the Members for their support of 

this amendment. 
Madam President, just few months 

ago, we learned that Detroit, MI, will 

be home to the first-ever satellite of-

fice of the U.S. Patent and Trademark 

Office. This office is such great news 

for Michigan, where we have a proud 

tradition of innovation and invention. 
Every day, we are looking to inno-

vate and create ‘‘the next big thing.’’ 

The decision to locate this satellite of-

fice in Detroit shows just how much 

new invention is happening in Michi-

gan. Thanks to some of the best re-

search universities in the country, 

with an incredibly skilled workforce, 

we have become third in the nation in 

terms of clean energy patents. And we 

are getting new patents every single 

day. 
In addition to clean energy, Michigan 

is home to groundbreaking research in 

fields such as agriculture, defense tech-

nology, medical technology and phar-

maceuticals, advanced batteries, and, 

of course, automobiles. 
This patent office will help us con-

tinue that tradition of innovation, 

while reducing the backlog of patent 

applications so those new products can 

get to the market faster. 
It makes perfect sense to locate this 

new satellite office in Detroit. 
Today I am offering, along with Sen-

ator LEVIN, amendment No. 126 to the 

America Invents Act to name this new 

facility after a great Michigan inven-

tor, Elijah McCoy. 
His life captures the spirit of Michi-

gan ingenuity and entrepreneurship. 

His parents escaped slavery and fled 

across the border to Canada. After 

training as an apprentice in Scotland, 

he came to Ypsilanti, Michigan and set 

up a home-based invention shop. 
Over the course of his brilliant life, 

Elijah McCoy secured more than 50 

patents, but he is best known for his 

inventions that revolutionized how our 

heavy-duty machinery, including loco-

motives, function today. In July of 

1872, he invented the automatic lubri-

cator, a device that kept steam engines 

working properly so trains could run 

faster and longer without stopping for 

service. 
His invention was incredibly effec-

tive and many tried to copy his idea, 
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but nobody could match McCoy’s idea. 

Machinists started asking if the en-

gines were using the ‘‘real McCoy’’ 

technology, and people still use that 

phrase today when they want the best 

quality product. 
He did not have an easy journey. As 

an African American, he was kept out 

of many of the histories of the indus-

trial revolution. Despite his brilliance, 

he was only ever allowed to work in 

menial jobs on the railroad tracks. 
But despite the racial prejudice, Eli-

jah McCoy never gave up and continued 

inventing. In 1976, the city of Detroit 

celebrated Elijah McCoy day and dedi-

cated his home as a historic site. In De-

troit, Elijah McCoy Drive runs between 

Trumball and the Lodge, near Henry 

Ford Hospital. He is buried in Warren, 

MI. 
It is a great honor for Michigan that 

the first-ever Patent and Trademark 

Satellite Office will be named for this 

great leader and great inspiration for 

Detroit. 
It is a great honor for us to have this 

first-ever patent and trademark sat-

ellite office in Detroit and to have it 

named after a great leader who has 

provided great inspiration. 
I thank my colleagues very much for 

supporting this amendment. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER (Mr. 

COONS). The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. BROWN of Ohio. Mr. President, I 

ask unanimous consent that the order 

for the quorum call be rescinded. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 

BLAMING WORKERS 

Mr. BROWN of Ohio. Mr. President, 

we have all watched the news stories— 

from Madison, WI; Columbus, OH; 

Trenton, NJ, and other places around 

the country—where public employees, 

when you really analyze it, are paid 

more or less, including benefits and de-

pending on the place, comparable to 

the private sector worker. Whether 

they are high school graduates or col-

lege graduates or whatever, the overall 

pay and benefits are pretty similar. We 

have seen around the country that 

these public employees are in most 

cases willing to share in the sacrifice of 

balancing budgets and share in the sac-

rifice of fighting back against this bad 

economy. In fact, we know that work-

ers—teachers, police officers, nurses, 

people working at the unemployment 

bureaus, people working at the Depart-

ment of the Interior, wherever—have 

taken pretty big hits already in terms 

of lost jobs, in terms of no raises, in 

terms of paying more for their health 

benefits. 
So we know that even though these 

are not the people who caused the re-

cession any more than the workers at 

Lordstown, OH, assembling cars or De-

fiance, OH, building engines or North-

wood, OH, making bumpers for the 

Chevy Cruze are responsible for the 

failure of the automobile industry, 

there just seems to be, as we have seen 

from these ideological conservative 

Governors, an assault all over the 

country blaming workers, whether 

they are public or private workers, for 

the problems in this economy. 
They continue to want to give tax 

cuts to the richest people on Wall 

Street, as they take their bonuses and 

make big dollars and see their incomes 

go like this, but as workers have pretty 

much had no real increase in the last 10 

years—wages have been mostly stag-

nant—how can you blame the workers 

for this? That is what we have seen 

around the country. 
It has been so interesting. Two days 

ago in Columbus, OH, 8,500 people dem-

onstrated not against budget cuts, be-

cause they know those are coming, but 

against this direct assault by the gov-

ernment—by the Governor and legisla-

tive leaders—on the right to organize 

and bargain collectively. That is a 

right that has been part of Americana, 

a part of our values for 75 years. 
Why do they think we have a middle 

class? We have a middle class because 

workers have been able to band to-

gether and say to a company that is 

very profitable: We should get some of 

that profit you are making because we 

are your workers and we have made 

your company more prosperous. 
Management is important and cru-

cial, but workers are important and 

crucial. As worker wages go up, man-

agement wages typically go up. But we 

have seen worker wages remain stag-

nant, in part because of a lack of 

unionization or a decline in unioniza-

tion. 
Now we are also seeing in Madison, 

Columbus, Trenton, Harrisburg, Indi-

anapolis, Lansing, in these capital cit-

ies, especially in my part of the coun-

try, a real play on fear. They are try-

ing to turn private sector workers 

against public sector workers. They 

blame the UAW—the auto workers—for 

the problems in the auto industry. Now 

they are blaming public workers for 

problems with State budgets and try-

ing to work the private sector and 

union workers against each other, 

fighting with each other. That is the 

most base Karl Rove-type politics, to 

turn working-class people against one 

another. It is wrong. It is morally 

wrong, it is politically wrong, and it is 

very wrong for our country. 
What has also been interesting about 

these protests is that they are not all 

steelworkers and electricians and 

American Federation of Government 

Employees and AFSCME and SCMU. 

There are people of faith also involved. 
I did a roundtable at an Episcopal 

church right off statehouse square, and 

the leaders of the church and some of 

the volunteers of the church were 

there. Now, I don’t preach or wear my 

Christianity on my sleeve, but these 

people of faith understand that the 

Bible talks a lot about poverty and a 

lot about fairness and equality and 

egalitarianism, if you will, but for 

them to go against workers on behalf 

of the richest people in our country— 

and that is really what they are doing 

in the Governors’ offices in Columbus 

and Madison and Trenton and other 

places—runs counter at least to my 

faith. I will not judge their faith. They 

worship what God they worship and 

read what scripture they read. But 

when I look at what my faith means— 

and as I said, I am a Lutheran, I am 

not a Catholic—but when I look at Leo 

the XIII and what he said about what 

Catholicism means for workers and 

fairness, it is point, set, match. That 

clearly spoke definitively about this. 
Mr. President, I have said this on the 

floor before today, but I wear this pin 

on my lapel. It is the depiction of a ca-

nary in a birdcage. One hundred years 

ago, miners took a canary down in the 

mines. If the canary died from lack of 

oxygen or from toxic gas, the miner 

got out of the mine. He only had him-

self to depend on. He didn’t have a gov-

ernment that cared much in those days 

to write safety laws, particularly child 

safety laws, on the mines. He didn’t 

have a union strong enough in those 

days to fight back. 
Too many people who are ultra-

conservative—and there are many in 

both the Senate and the House—want 

to go back to those days. They want to 

eliminate worker safety laws, and they 

want to eliminate minimum wage. 

They are clearly going after collective 

bargaining and so many of the things 

we hold dear. 
Again, it wasn’t the UAW workers, it 

wasn’t the Service Employees Union 

workers at the State capital who 

caused this financial crisis. They have 

been the victims of it, just as a whole 

bunch of nonunion workers have. This 

financial crisis was caused by greed, by 

people overreaching, by the richest in 

our society grabbing and grabbing and 

grabbing for more wealth. Yet they are 

going to turn this—let’s change the 

subject—against those workers. That 

has happened far too many times in 

our country. 
I am a new member of the Senate Ap-

propriations Committee, and I am 

lucky enough to serve on Senator 

LEAHY’s Subcommittee on State, For-

eign Operations, and Related Pro-

grams. We brought the Secretary of 

State in—Secretary Clinton—to talk to 

us about the State Department’s budg-

et. 
One of the things she said—and I 

mentioned Madison and Columbus after 

she said it—but one of the things she 

said is, it has been unions in Egypt, it 

has been workers in Egypt and Tunisia 

and around the world, it has been 

workers who so often, sometimes 

through their unions—if they are al-

lowed to have unions, sometimes 

through a more informal collection of 

people in what might look like a union 

but is not formalized—fought for free-

dom, fought for equality. A lot of the 

problems in Tunisia and Egypt were be-

cause people were hungry—not just be-

cause they want freedom, but they also 
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want fairness and a chance to make a 

living. 
But one of the things Secretary Clin-

ton talked about is, yes, this adminis-

tration is actually enforcing labor laws 

in Guatemala, this administration will 

enforce labor laws in the labor compo-

nent of our trade agreements across 

the world because we as a country 

stand for a more egalitarian workforce. 

We stand for workers rights. We believe 

workers should organize and bargain 

collectively, if they choose. We believe 

in a minimum wage. We believe in 

workers’ compensation. We believe in 

workers’ safety. We believe in human 

rights. All of that is about the labor 

movement. 
You can support labor rights in Gua-

temala, but you better be damned sure 

you are supporting labor rights in Wil-

mington and Columbus and Cleveland 

and Detroit and Dover, DE, and every-

where else. Those were some of the 

words Secretary Clinton said. I am ob-

viously expanding on them. 
I looked back in history and some of 

the worst governments we ever had, do 

you know the first thing they did? 

They went after the trade unions. Hit-

ler didn’t want unions. Stalin didn’t 

want unions. Mubarak didn’t want 

unions. These autocrats in history did 

not want independent unions. So when 

I see Egypt or I see old Soviet Russia 

and history tells me about Germany— 

I am not comparing what is happening 

to the workers in Madison or in Colum-

bus to Hitler and Stalin. But I am say-

ing, history teaches us that unions are 

a very positive force in society that 

creates a middle class and that pro-

tects our freedom. 
So don’t tell me you support unions 

internationally but you don’t support 

unions here. Don’t tell me you support 

collective bargaining in Poland but you 

oppose collective bargaining in Zanes-

ville or Dayton, OH, because, frankly, 

that is inconsistent and ultimately it 

is not taking the side of people whom 

we are supposed to represent. 
I am proud of my State. About two or 

three blocks from the capitol, in 1876, 

the capitol in Columbus, the American 

Federation of Labor was formed. What 

we know now as the AFL/CIO began in 

Columbus, OH, in 1876, when some 

workers got together thinking there 

was some strength and some safety in 

numbers and they were going to have a 

better standard of living and better 

country and more freedom for all if 

they began to coalesce in a group of 

people—not to bust a hole in the State 

budget, not to hurt companies but to 

make sure the workers were rep-

resented and get a fair shake in the so-

ciety. 
It is all pretty simple. We have a 

strong middle class in this country be-

cause we have the right to organize and 

bargain collectively. We have a strong 

middle class in this country because we 

are a democracy, because workers can 

share in some of the wealth they create 

for their employers. So I hope 10 years 

from now—I know in Delaware this is 

something we fought for with manufac-

turing and middle class and all—we 

will see, as productivity goes up and 

profits go up, that workers’ wages will 

go up too. It is the American way. It is 

what we stand for. Nothing in our soci-

ety, frankly, is more important than a 

prosperous middle class and what it 

brings to us in terms of freedom and 

equality. 
I yield the floor and suggest the ab-

sence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Ms. MIKULSKI. Mr. President, I ask 

unanimous consent that the order for 

the quorum call be rescinded. 
The PRESIDING OFFICER (Mr. 

SANDERS). Without objection, it is so 

ordered. 

f 

MORNING BUSINESS 

The PRESIDING OFFICER. Under 

the previous order, the Senate will be 

in a period of morning business, with 

Senators permitted to speak therein 

for up to 10 minutes each, with the ma-

jority controlling the first hour and 

the Republicans controlling the next 

hour. 
The Senator from Maryland. 

f 

EFFECTS OF H.R. 1 ON WOMEN 

AND CHILDREN 

Ms. MIKULSKI. Mr. President, I am 

here representing 150 million women in 

the United States of America, and they 

are bewitched, bothered, and bewil-

dered by what the Congress, particu-

larly the House of Representatives, in 

H.R. 1, has done to women. 
Women all over America have to bal-

ance their family budgets, so they 

know our United States of America 

needs to get its fiscal act together. 

They also know we need to live in a 

more frugal time. They understand 

that. But what they do not understand 

is that in H.R. 1, with what the House 

did, the entire burden has come from a 

very limited amount in discretionary 

spending. When you take off defense, 

homeland security, women and chil-

dren are actually thrown under the 

bus. Well, they are mad as hell, and 

they don’t want to take it anymore. So 

the Democratic women today, in the 

hour we have been given, are going to 

lay out the consequences of what H.R. 

1 means. 
Now, we in the Senate, and we, your 

appropriators—of which there are 

many women on the committee: 

LANDRIEU, FEINSTEIN, MIKULSKI, MUR-

RAY—we know we have to bring about 

fiscal discipline. The Senate Appropria-

tions Committee has already worked to 

reduce the appropriations in the Sen-

ate by $41 billion. Now that is really 

meat and potatoes. So we feel we have 

already given an option, but, my god, 

enough is enough. 
Let me give you just the top 10 rea-

sons why H.R. 1 is bad for women and 

children and examine why we are ready 

to negotiate so we do not have a shut-

down of the government. We need a 

final settlement on the budget for 2011. 
Let’s just go through them. One, it 

defunds the entire health care reform 

law. That is bad for saving lives and 

saving money. It also eliminates title 

X family planning money. It jeopard-

izes breast cancer and cervical cancer 

screenings for more than 5 million low- 

income women. They even went after 

Head Start. Even little kids in Head 

Start had to take it on the chin. It is 

going to cause 218,000 children to be 

kicked off of it. But they go further. 

For the group who says they are pro 

family, family values, and that they 

have to defend life, yet they slash the 

nutrition programs for pregnant 

women by $747 million, affecting 10 

million low-income pregnant women, 

new mothers, and children. They also 

cut funding for prenatal care, and they 

went after afterschool programs. 
They cut funding for Pell grants. 

They terminate funding that helps 

schools comply with title IX. They cut 

funding for job training, which hurts 

over 8 million workers, many of them 

getting new training for the new jobs 

for the new economy. And something 

very near and dear, I know, to the Pre-

siding Officer: they went not after So-

cial Security in terms of the benefits 

but went after the people who work at 

Social Security—the Social Security 

offices where they work on everything 

from the regular Social Security ben-

efit to the disability benefit. If H.R. 1 

passes, over 2,500 people at Social Secu-

rity will be laid off. In my home State, 

they were out in the streets in front of 

the Social Security headquarters say-

ing: What about us? We come every 

day. We give you the actuarial infor-

mation on how to keep it solvent. We 

make sure checks are out there on 

time, and in snowstorms we are show-

ing up to make sure everything works. 

But at the end of the day, we are going 

to be told we are nonessential. 
This whole nonessential drives me 

crazy because, ironically, Members of 

Congress are considered during a gov-

ernment shutdown. Well, if we are 

going to be essential, we need to get 

real about how we come to an agree-

ment on this Continuing Resolution. 
So, Mr. President, we in the Senate 

feel we have given $41 billion already, 

and we think H.R. 1 just goes too far. It 

goes too far by leaving so many things 

off the table. 
Now I want to talk about health care 

reform. We had many goals during 

health care reform, one of which was to 

expand universal access. Again, the 

Presiding Officer has been a champion 

of that, a stalwart defender of the pub-

lic option, and a stalwart defender of 

the single-payer system. As we worked 

on it and came up with a compromise, 

what was very clear was that there 

were certain things we just had to do. 

One was—whether you were for the 

public option or not, whether you are 

for a single-payer system or the system 
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The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. LEAHY. Madam President, what 

is the pending business? 

f 

PATENT REFORM ACT OF 2011— 

Continued 

The PRESIDING OFFICER. The 

clerk will report the pending business. 
The bill clerk read as follows: 

A bill (S. 23) to amend title 35, United 

States Code, to provide for patent reform. 

The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Madam President, since 

this debate began, we have heard a lot 

about how the America Invents Act 

will help unleash the American inven-

tive spirit. As a matter of personal 

pride, I point out that Vermonters 

have a long history of innovation and 

invention, and it is that creative spirit 

which has given rise to some inter-

esting and even revolutionary inven-

tions. 
Few people may know that Vermont 

is issued the most patents per capita of 

any State in the country. Fewer still 

may know that the first-ever patent 

issued in the United States, which was 

reviewed by Secretary of State Thomas 

Jefferson and signed by George Wash-

ington, was granted to a Vermonter in 

1790. It was Samuel Hopkins of 

Pittsford who began the great tradition 

of American innovation. 
Throughout America’s history, 

Vermont has contributed to our eco-

nomic prosperity with inventive ideas. 

Thaddeus Fairbanks of St. Johnsbury 

patented the platform scale in 1830, 

which revolutionized the way in which 

large objects were weighed. Charles 

Orvis, of Manchester, the founder of 

the well-known sporting goods retailer 

Orvis, patented the open fly fishing 

reel in 1874. Many other inventions 

originated from Vermont in the early 

years of America, including an electric 

motor, an internal combustion engine, 

and the paddle wheel steamship. 
Today, that innovative Vermont spir-

it continues. Vermonters have been 

contributing to the American economy 

through innovation and invention 

every year. 
Exploring new ways to modify exist-

ing products to limit the environ-

mental impact is a quintessentially 

Vermont idea. Researchers at the Uni-

versity of Vermont have developed and 

are now seeking a patent for a wood 

finish that releases fewer toxins into 

the air than standard finishes. They do 

it by utilizing whey protein instead of 

petroleum. In the State of the Union 

Address, President Obama noted that 

advances in green technology will be a 

key driver of our economy in the 21st 

century. Vermont inventors have been 

and will continue to be out in front in 

this area. 
Computer technology will also be a 

driver of our 21st-century economy. 

Vermonters are active in producing the 

next generation of this technology as 

well. Viewers across the country were 

fascinated by the recent appearance of 

IBM’s Watson supercomputer on ‘‘Jeop-

ardy.’’ Components used to power Wat-

son were invented by IBM researchers 

in Vermont, and I am sure those 

Vermonters watched proudly as Wat-

son defeated Jeopardy legends Ken Jen-

nings and Brad Rutter in the recent 

man-versus-machine matchup. 
Modernizing the patent system will 

help to ensure Vermont inventors will 

still be able to compete, not just on a 

national stage but in the international 

marketplace. 
Much has changed since Samuel Hop-

kins received the first U.S. patent in 

1790, but the need for a flexible and effi-

cient patent system has remained con-

stant. Inventors from Burlington to 

the Bay Area require the appropriate 

incentives to invest in the research re-

quired to create the next platform 

scale or the next Watson computer or 

the next lifesaving medical device. 
Over the last 6 years, I have worked 

on meaningful, comprehensive patent 

reform legislation. During that time, I 

have kept in mind the tradition of 

great Vermont innovators such as 

Thaddeus Fairbanks and Charles Orvis. 

I was also pleased that we had key Re-

publicans and Democrats working to-

gether to get this legislation before the 

Senate. 
The next generation of Vermonters is 

as eager as the last to show America 

and the world what they can produce. 

Vermont may be one of the smallest 

States in our Nation, but it is busting 

with creativity. The America Invents 

Act will ensure that the next Samuel 

Hopkins can flourish well into the 21st 

century. 
Senator GRASSLEY and I had a couple 

of matters we were going to take care 

of. I see a distinguished colleague seek-

ing recognition. Before I yield the 

floor, might I ask my friend how much 

time he may need? 
Mr. CORKER. I will speak briefly. I 

apologize. The chairman has done such 

a wonderful job working this bill 

through. I came down earlier, but I 

wasn’t able to speak. 
Mr. LEAHY. I will yield so my col-

league can speak, and then the Senator 

from Iowa will be back, and we can 

continue with our other business. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 

FUNDING THE GOVERNMENT 

Mr. CORKER. Madam President, as 

in morning business, I rise to speak on 

another topic that is actually related 

to us being competitive. 
I think everybody understands that 

we had another bipartisan event that 

just occurred recently where we kept 

government funded, if you will, for an-

other couple of weeks beyond the dead-

line that was coming in the next day or 

so. I applaud the efforts of both sides to 

work together to make that happen. 
Speaking of competitiveness, it is 

very difficult for a government to func-

tion having short-term CRs every 2 

weeks. What I urge, while this work is 

going on on the floor, is that the House 

and the Senate, both sides of the aisle, 
work toward a longer term CR. I know 
we are working on reductions in spend-
ing which have to take place to keep 
our government in check and keep our 
country in the place it needs to be, but 
the work we need to do to fund the gov-
ernment for the rest of the year is ac-
tually the easy work we are going to be 
facing as it relates to spending. 

Today, I saw where Vice President 
BIDEN has been asked by the White 
House—the President—to take the lead 
on this issue. I take that as a good 
sign. I saw Secretary Geithner today. 
He is planning on engaging on this 
issue. 

I urge that we do the work we need to 
do. We all know there are going to be 
painful and tough decisions coming. A 
lot of people have been arguing and de-
bating against spending cuts and are 
talking about the havoc it is going to 
create for government. I imagine that 
Secretary Gates over at the Defense 
Department is trying to deal with over-
seas operations and trying to deal with 
investing in the future, and other agen-
cies of government would much rather 
see what these cuts are going to be and 
plan accordingly versus working on a 2- 
week CR. 

I am just urging that we do the tough 
work we have to do. All of us know it 
will be painful. All of us know we are 
going to have to prioritize. All of us 
know there will be a number of con-
stituencies around the country that 
will be less than happy. But for the 
good of our country, let’s go ahead and 
together, Democrats and Republicans, 
Independents and the administration, 
work together toward a solution. 

I know the House sent over a con-
tinuing resolution bill that takes us 
through the rest of the year. We have 
not yet seen what the Democratic ma-
jority in the Senate might offer. It is 
my hope that something is being 
worked on. I think the American peo-
ple in the functioning of this govern-
ment—those who cause this govern-
ment to function—need to know what 
those cuts will be, where we are going. 

Speaking on that note—and I will 
close with this—one of the things most 
frustrating to me as a Senator who 
came from the world of business is that 
we never know where we are going. We 
debate the current issues. We never 
plan for the future. 

I hope that as a part of all we are 
doing this spring, this incredible oppor-
tunity we have in this body to deal 
with the issue of spending, with the 
issue of deficits, it is my hope that as 
a part of this, what we will do is pass 
a global cap on spending, a comprehen-
sive cap that takes us from where we 
are today into a place that has been a 
40-year historic average. Senator 
MCCASKILL and many others have 
joined me in something called the CAP 
Act. It is the type of responsible legis-
lation we need to pass to get our coun-
try back where it needs to be. 

We know we have a huge spending 
problem today. There are many expla-
nations for that. But as a country, to 
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make ourselves competitive, as the 

Senator from Vermont talked about 

and I am sure the Senator from Iowa is 

getting ready to talk about, we also 

need to make sure we keep our fiscal 

house in order. 
Let’s deal with these tough issues 

and solve this problem for this year 

and move on to the longer term issues. 
I thank the Chair, and I thank the 

Senator from Vermont. 
I yield the floor. 
Mr. LEAHY. Madam President, I ask 

unanimous consent to set aside the 

pending amendment. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. LEAHY. I ask unanimous con-

sent to bring up and agree to amend-

ment No. 132, the Cardin-Landrieu 

amendment. 
The PRESIDING OFFICER. The 

clerk will report. 
Mr. GRASSLEY. Mr. President, do 

we report it first and then object or do 

we object even to the reporting of it? I 

heard the Presiding Officer say report 

the amendment. 
The PRESIDING OFFICER. The Sen-

ator can object to laying aside the 

pending amendment. 
Mr. GRASSLEY. OK. I object on be-

half of Senator COBURN of Oklahoma. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. LEAHY. Madam President, I ask 

unanimous consent that we revert to 

the pending amendment, which I be-

lieve was the Leahy amendment. 
The PRESIDING OFFICER. Is there 

objection? Without objection, it is so 

ordered. 
Mr. LEAHY. Madam President, I sug-

gest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. WHITEHOUSE. Mr. President, I 

ask unanimous consent the order for 

the quorum call be rescinded. 
The PRESIDING OFFICER (Mr. 

MANCHIN). Without objection, it is so 

ordered. 

DELIVERY SYSTEM REFORM 

Mr. WHITEHOUSE. Mr. President, I 

am here to speak about a report that 

was released by the Centers for Disease 

Control, which I think is instructive 

for the American health care system. 

We are currently in a process of change 

in health care. Changing the way 

health care is delivered in our country 

is going to take years of hard work, of 

experimentation, and of learning. 

There are stakeholders on both the 

Federal and State level who are out 

there right now, working to implement 

models of care that increase the coordi-

nation and efficiency with which 

health care is delivered, improve the 

quality of the care that is delivered, 

improve the outcomes that patients ex-

perience, and control costs—bring 

down costs. This delivery system re-

form is the real issue of health care re-

form in our time. I emphasize, it is a 

win-win for system—improving the 

quality of care while lowering the cost 

for the system. 
This report, called ‘‘Vital Signs,’’ re-

leased this week by the Centers for Dis-

ease Control, illustrates how just one 

type of quality reform, reducing hos-

pital-acquired infections, has already 

improved health outcomes and resulted 

in significant cost savings. Hospital-ac-

quired infections are a tragic reality of 

our health care system. Nearly 1 in 

every 20 hospitalized patients in the 

United States is affected by a hospital- 

acquired infection each year. The most 

deadly of these infections occurs when 

a tube inserted into a patient’s vein is 

either not put in properly or not kept 

clean. Bloodstream infections resulting 

from these tubes—what are called cen-

tral line infections—kill as many as 1 

in 4 patients who become infected. 
I suspect, if we sat all the Members 

of the Senate down, there would be 

very few of us who could not identify a 

friend, a loved one, a family member, 

somebody we knew who had been ex-

posed to a hospital-acquired infection. 
The deaths from hospital-acquired in-

fections are not only numerous but 

tragic and particularly tragic because 

they are largely preventable. These are 

what should be considered a zero event. 
Studies have shown that when pro-

viders follow a strict checklist of very 

basic instructions, including things as 

simple as washing your hands with 

soap, cleaning a patient’s skin with an-

tiseptic, and placing full sterile drapes 

over the patient, those rates of hos-

pital-acquired infection plummet. 
The CDC’s ‘‘Vital Signs’’ report is 

further evidence of how effective these 

guidelines are at reducing and in some 

cases nearly eliminating central line 

bloodstream infections from intensive 

care units. The report’s findings show 

that from 2001 to 2009, State and Fed-

eral efforts to promote and adopt CDC 

guidelines and best practices for pre-

venting hospital-acquired infections 

contributed to a 58-percent decrease in 

the number of central line bloodstream 

infections among ICU patients—58 per-

cent decrease in just 8 years, from 2001 

to 2009. 
A percentage is a fine thing, it is a 

statistic, but it does not have a lot of 

meat on its bones. What does this 58 

percent mean? It represents up to 27,000 

lives saved, 27,000 families who got 

their loved one home from the hospital 

instead of having that terrible con-

versation with the doctor, explaining 

to them why their loved one passed 

away. If that were not enough, it also 

represents approximately $1.8 billion in 

cost savings to our health care sys-

tem—27,000 lives and $1.8 billion saved 

from reductions in just one type of hos-

pital-acquired infection in just one 

type of care setting. 
The promising news from the CDC re-

port is that the steps health care pro-

viders are taking to prevent this type 

of infection are working. The bad news 

is, we are not doing enough to reduce 

the occurrence of bloodstream infec-

tions in other health care settings. The 

report found that in 2009, approxi-
mately 60,000 central line bloodstream 
infections occurred in nonintensive 
care unit settings such as hospital 
wards or kidney dialysis clinics. This 
should not be acceptable to us, espe-
cially given the tools we know we have 
to prevent these infections from hap-
pening. 

Simply put, we can do better. We can 

save more lives. We can improve the 

quality of care people receive and, in 

the process, save billions of dollars in 

our health care system. The CDC is al-

ready working to support partnerships 

between health care providers to more 

broadly implement these now-proven 

quality reforms. This is a good start. 
In my home State, I have very proud-

ly watched the Rhode Island Intensive 

Care Unit Collaborative, a partnership 

of health care stakeholders led by an 

organization called the Rhode Island 

Quality Institute, take the lead in im-

plementing similar quality reforms to 

reduce the rate of hospital-acquired in-

fections in our intensive care units. 

Rhode Island is the only State in the 

country to have 100 percent of its adult 

intensive care units participating in a 

collaborative of this kind, and I com-

mend it to any one of my colleagues. It 

began years ago in Michigan with the 

Keystone Project and it spread across 

the country to the Pronovost prin-

ciples, and in Rhode Island we have run 

with it. It has only been a few years, 

but the results, much like those re-

ported by the CDC, are eye-opening. I 

will quantify this by saying we began 

with very first-rate hospitals in Rhode 

Island. We are in that high-tech North-

east corridor. We are near the Boston 

medical centers, so we are starting 

from a very high base of care in Rhode 

Island hospitals. But even from that 

good base, the collaborative reported 

significant improvements in two types 

of deadly infections: central line blood-

stream infections and pneumonia, 

among patients on ventilators. 
The collaborative estimates from 2007 

to June 2010, just over 7 years, the ef-

fort had saved 73 intensive care unit 

lives—73 lives of intensive care unit pa-

tients—it eliminated the need for over 

3,200 expensive hospital days, and it 

saved hospitals, patients, and insurers 

$11.5 million. 
This evidence underscores the poten-

tial for similar types of delivery sys-

tem reforms which, by improving the 

quality of care, lower the cost. An 

array of different strategies can lead to 

these savings, quality reforms such as 

this that avoid errors and adverse con-

sequences; prevention programs that 

save lives and money by getting in 

there before the disease takes off; a ro-

bust health information infrastructure 

that allows for safer and better coordi-

nated care between your primary 

health care provider, your specialists, 

your imaging place, the laboratory, the 

hospital where you had to be admitted; 

payment policies that reward better re-

sults, not just more procedures; and, fi-

nally, better administrative efficiency 
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so more health care dollars actually go 

to health care instead of being burned 

up on bureaucracies and battles over 

who gets paid and all the rest that 

weighs down our health care system. 
The President’s Council of Economic 

Advisers noted recently that up to 30 

percent of health care costs, or about 5 

percent of GDP, could be saved without 

compromising health outcomes. Five 

percent of GDP is around $700 billion. 

Mr. President, $700 billion a year saved 

through this kind of win-win is a tar-

get worth fighting hard to achieve. I 

agree with the Council’s observation, 

but from my experience, I think we can 

achieve these savings not just without 

compromising health outcomes, I think 

we can achieve these savings while im-

proving health outcomes. 
Implementing these reforms and 

achieving these reforms will not be 

easy. It is not just flipping a switch, it 

is a journey and that journey will have 

turns and it will have obstacles. It is a 

process, as very expert reviewers have 

said, of learning, of experimentation, 

of adaptation. But we have been down 

paths such as that before with great 

success, and the evidence I presented 

today shows how well it can work in 

health care. 
So I urge my colleagues, I urge the 

administration and State leaders to 

continue working together in all of 

these areas to make reforming our 

health care delivery system a priority. 

The future of our health care system 

and the good health of our constituents 

and the good health of our country’s 

fisc all depend on it. 
I will conclude by saying something I 

have said before, which is that I give 

great credit to the Obama administra-

tion for working in this area. I believe 

our health care reform bill put every 

possible pilot, experiment program, 

and model for testing these different 

types of delivery reform systems on the 

table. Very expert reviewers have 

looked at it and said: I cannot think of 

a thing they did not try. Everything is 

in there. On top of that, the Obama ad-

ministration has put first-rate people 

who really get this side of the equa-

tion, people such as Don Berwick and 

David Blumenthal, in charge. So a lot 

of very good things have lined up to 

take full advantage of these kinds of 

win-win savings. 
The only thing that I think is miss-

ing is that the administration has not 

yet set a hard goal for itself to hit. It 

still talks about bending the health 

care cost curve. Well, fine, but that is 

not a measurable goal. 
We are coming up on the anniversary 

of President Kennedy’s pledge to put a 

man on the Moon. Way back then, 

when we feared losing the space race to 

the Soviet Union, if the President of 

the United States had said: I am com-

mitted to bending the curve of the rate 

of America’s space exploration, that 

would have been an unmemorable and 

an ineffective Presidential interven-

tion. Instead, President Kennedy put a 

hard benchmark out there that every-

body in the world would know we had 

failed at if we missed it. That was to 

put a man on the Moon within a decade 

and bring him home safely. We did not 

know then how we could do it. We be-

lieved we could. We are optimists. We 

are innovators. 
This is a country of innovation and 

of the ‘‘big idea.’’ By putting that 

marker out there, President Kennedy 

drove what was then a smaller Federal 

bureaucracy toward that goal. I believe 

we need an equally specific goal from 

the administration on this front in 

order to make sure our considerably 

larger Federal bureaucracy is fully 

purposed toward achieving that be-

cause the goals are going to be so sig-

nificant. 
I congratulate the CDC on their re-

port. I wish to remind my colleagues 

how valuable this kind of health care 

reform is. It is not what we yell about 

here, but it is out there right now sav-

ing lives and saving money. We need to 

encourage it and we need to expand it, 

and the more the administration can 

put a hard goal out there for itself, the 

quicker we will get where we need to 

be, to the great benefit of ourselves as 

a country and our individual fellow 

American citizens. 
I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Rhode Island. 
(The remarks of Mr. WHITEHOUSE per-

taining to the introduction of S. 486 are 

printed in today’s RECORD under 

‘‘Statements on Introduced Bills and 

Joint Resolutions.’’) 

AMENDMENT NO. 142 

Mr. WHITEHOUSE. Mr. President, I ask 

unanimous consent to set aside the 

pending amendments and, on behalf of 

Senator BINGAMAN, call up amendment 

No. 142. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The clerk will report. 
The assistant editor of the Daily Di-

gest read as follows: 

The Senator from Rhode Island [Mr. 

WHITEHOUSE], for Mr. BINGAMAN, proposes an 

amendment numbered 142. 

Mr. WHITEHOUSE. Mr. President, I 

ask unanimous consent that the read-

ing of the amendment be dispensed 

with. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The amendment is as follows: 

AMENDMENT NO. 142 

(Purpose: To require the PTO to disclose the 

length of time between the commencement 

of each inter partes and post-grant review 

and the conclusion of that review) 

On page 50, between lines 2 and 3, insert 

the following: 
‘‘(c) DATA ON LENGTH OF REVIEW.—The Pat-

ent and Trademark Office shall make avail-

able to the public data describing the length 

of time between the commencement of each 

inter partes review and the conclusion of 

that review.’’. 
On page 65, between lines 9 and 10, insert 

the following: 
‘‘(c) DATA ON LENGTH OF REVIEW.—The Pat-

ent and Trademark Office shall make avail-

able to the public data describing the length 

of time between the commencement of each 

post-grant review and the conclusion of that 

review.’’. 

Mr. WHITEHOUSE. Mr. President, it 
is my understanding that this amend-
ment is agreeable to both sides; there-
fore, I ask for its adoption. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment (No. 142) was agreed 
to. 

Mr. WHITEHOUSE. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont is recognized. 

BUDGET CHOICES 

Mr. SANDERS. Mr. President, as you 
well know, Congress is now engaged in 
a debate of huge consequence; that is, 
the budget. The budget of a nation, 
like the budget of a family, expresses 
who we are as a people and what our 
priorities are. Where you spend your 
money, where you make your invest-
ments tells you everything about what 
we believe in. 

I am more than aware that this coun-
try faces a $1.6 trillion deficit and a $14 
trillion national debt. And these are 
enormously important issues, but they 
are issues that have to be dealt with in 
a sensible way, and they are issues that 
have to be dealt with within a broader 
context. 

So I think the very first question we 
have to ask is, How did we get to where 
we are today? Is the problem, in fact, 
that we spend too much money on 
Head Start and childcare, that we just 
shower so much on our children, or is 
the converse the truth in that we have 
the highest rate of childhood poverty 
of any major country on Earth? 

How did we get into the deficit? Well, 
let me tick it off. And when we discuss 
how we got into the deficit situation, 
the irony here is that those people who 
are yelling loudest about the deficit, 
who are fighting hardest to make sav-
age and Draconian cuts on basic pro-
grams, are precisely the people who led 
us to where we are today. 

I voted against the war in Iraq for a 
number of reasons, one of them being 
that it was not paid for. Do you happen 
to recall that as we went into the war 
in Iraq—which will end up costing us 

about $3 trillion by the time we take 

care of our last veteran—do you recall 

much discussion about how that war 

was going to be paid for? In fact, do 

you remember one word of how that 

war was going to be paid for? I don’t re-

member that. I was in the middle of 

that debate. Mr. President, $3 trillion, 

and no one said: Oh, we cannot afford 

it. 
When the crooks on Wall Street, 

through their illegal behavior, their 

reckless behavior, drove this country 

into the recession we are in right now 

and they came begging to the Congress 

for their welfare check of some $800 bil-

lion, do you recall too many of the peo-

ple who voted for that saying: Gee, we 

cannot afford to do it. It is going to 

drive up the deficit. How are we going 

to provide Wall Street with an $800 bil-

lion bailout? I don’t recall that discus-

sion. 
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When I was in the House a number of 

years ago, Congress passed an initia-

tive from President Bush for a Medi-

care Part D prescription drug program. 

I believe seniors must have prescrip-

tion drugs, but that legislation, which 

was written by the insurance compa-

nies and the drug companies, was not 

paid for. 
When our Republican friends fought 

vigorously for tax breaks for billion-

aires, which would result in signifi-

cantly less money coming into the 

Treasury, driving up the deficit, do you 

recall much discussion about how we 

were going to pay for that? I don’t re-

call that discussion. 
I find it ironic that when we give tax 

breaks to billionaires, no worry about 

the deficit. When we bail out Wall 

Street, no worry about the deficit. But 

suddenly when we provide childcare to 

low-income children who are in des-

perate need of help in the midst of a re-

cession, suddenly everybody is con-

cerned about the deficit. Frankly, I 

call that absolute hypocrisy. It is hy-

pocrisy to say we can give tax breaks 

to billionaires and not worry about the 

deficit, but we have to cut back on the 

needs of working families, the middle 

class, the sick, the poor, and the elder-

ly. 
This country, at this particular mo-

ment, has to make some very basic de-

cisions. The decision we must make is 

whether, in the midst of this horren-

dous recession, when the middle class 

is hurting, when poverty is increasing, 

do we go after, as our Republican 

friends in the House want us to, pro-

grams that are virtually life and death 

for millions and millions of working- 

class and lower income people. 
I don’t know about West Virginia, 

but I can tell my colleagues that in 

Vermont it is very hard for working 

families to get adequate, affordable, 

and good-quality childcare, early edu-

cation for their children. It is a major 

problem all over the country. Yet our 

Republican friends say we should bal-

ance the budget by cutting Head Start 

$1.1 billion, a 20-percent cut from 2010, 

and throwing over 200,000 kids off Head 

Start. If you are a working mom who 

sends her kids to Head Start now, it 

feels pretty good that your kid is get-

ting a good quality, early childhood 

education, getting nourishment. They 

watch these kids for health care prob-

lems. We are going to throw over 

200,000 kids off Head Start. 
I worked very hard to expand the 

community health center program, 

which I know is so important in West 

Virginia and Vermont. The Presiding 

Officer and I argue about which State 

has the greater coverage. It is enor-

mously important. A few years ago, 

about 20 million people accessed the 

community health center program. We 

are now working so that in 5 years 40 

million Americans will be able to walk 

in the door, regardless of their income, 

get health care, dental care, low-cost 

prescription drugs, and mental health 

counseling. It is working. President 

Obama has been very strong on this 

issue. Secretary of HHS Kathleen 

Sebelius has been very strong on this 

issue. It is working. 
Here is the irony. When we give peo-

ple good quality primary health care, 

they don’t have to go to the emergency 

room. The emergency room costs 10 

times more than treatment at a com-

munity health center. When we open 

the doors for primary health care, peo-

ple do not get very sick. They don’t 

end up in the hospital. Study after 

study shows that when we invest in 

community health centers, we save the 

taxpayers money. We save Medicaid 

money and Medicare money because 

people have access to medical care 

when they need it. The Republican 

House wants to cut community health 

centers by $1.3 billion, denying 11 mil-

lion Americans the opportunity to re-

ceive the health care they need. 
In my State—and I am sure all over 

the country—people who are applying 

for disability help, for Social Security 

are upset about how long the process 

takes. Our Republican friends want to 

make major cuts in the Social Security 

Administration, which means that half 

a million people are going to find 

delays in getting their claims proc-

essed. 
Everybody in America knows that 

one of the great problems we face is the 

expense of college. We know hundreds 

of thousands of bright young people 

can’t even afford to go to college. We 

know that many people are graduating 

deeply in debt. One of the accomplish-

ments we have managed to bring about 

in the last few years is to significantly 

expand the Pell grant program so low- 

and moderate-income families will find 

it easier to send their children to col-

lege. Our Republican friends in the 

House have decided, in their wisdom, 

that what they want to do is reduce by 

17 percent Pell grants, which means 

that 9.4 million lower income college 

student would lose some or all of their 

Pell grants. Here we are, trying to 

compete with the rest of the world. We 

are falling, in many cases, further and 

further behind in terms of the percent-

age of our young people graduating col-

lege. The costs of college are soaring. 

The Republican solution is to cut the 

major program which makes it easier 

for working families to send their kids 

to college. 
The Community Services Block 

Grant Program is the infrastructure by 

which we get emergency services, food, 

help to pay for emergency services for 

lower income people, housing needs, 

making sure people keep the elec-

tricity on. That would be decimated by 

the Republicans. 
In the midst of a recession, what 

they want to do is to cut $2 billion 

from the Workforce Investment Act 

and other job training programs when 

we desperately need that job training 

to make sure our people can get the 

jobs that are out there and available. 

Often they don’t have the skills to do 

that. 

My point is a pretty simple one. As a 
nation, we have to make some choices. 
The top 1 percent today are doing phe-
nomenally well. That is a fact. Our 
friends on Wall Street whom we bailed 
out are now making more money than 
they did before they caused this reces-
sion. The top 1 percent now earns about 
23 percent of all income in America, 
more than the bottom 50 percent. The 
top 1 percent, the richest people in 
terms of their effective tax rate, what 
they pay is now lower than at any time 
in memory. So we have the wealthy 
doing phenomenally well, tax rates 
going down. We have showered huge 
tax breaks on them. Then we say, to 
balance the budget, we have to cut nu-
trition programs for our kids, Social 
Security Administration, Pell grants, 
Head Start, and many other programs 
which millions of people depend upon. 

The question we as Americans have 
to decide is, When the rich get richer, 
do we give them more tax breaks while 
the poor get poorer and we cut pro-
grams for them? I don’t think, frankly, 
that is what the American people want. 

There was a poll that came out yes-
terday or today. It was an NBC News 
and Wall Street Journal poll. The ques-
tions dealt with the deficit and how the 
American people think we should go 
forward in dealing with the deficit. 
Here are some interesting results. 
When asked what do Americans want 
the Federal Government to do to re-
duce the deficit, the highest percentage 
said it is totally acceptable or mostly 
acceptable to impose a surtax on mil-
lionaires to reduce the deficit. Eighty- 
one percent of the people said that for 
obvious reasons. The rich are getting 
richer. Given the choice of asking peo-
ple who are already doing well to pay a 
little more in taxes or to cut programs 
that working families need, the choice 
is not terribly hard. 

Seventy-four percent of the Amer-
ican people believe it is totally accept-
able or mostly acceptable to eliminate 
tax credits for the oil and gas industry. 
Sixty-eight percent of the public be-
lieve it is totally acceptable or mostly 
acceptable to phase out the Bush tax 
cuts for families earning over $250,000 a 
year. 

What the American people are saying 
in this poll, and I believe all over the 
country, is obvious. Given the choice of 
decimating programs that working 
families depend upon or asking the 
wealthiest people who have been re-
ceiving huge amounts of tax breaks to 
start paying their fair share, it ‘‘ain’t’’ 
a tough answer. The answer the Amer-
ican people are saying is: We cannot 
move toward a balanced budget just by 
cutting, cutting, and cutting. A budget 
has two parts. Everybody in America 
understands that. It is the money we 
spend; it is the money that comes in. 
In the case of the U.S. Government, we 
have to address our budget deficit in 
both ways. We have to raise revenue. 
We do that primarily by asking the 
wealthiest to pay a little bit more in 
taxes. Yes, we do have to cut some pro-
grams. There is waste out there. There 
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are programs that can and should be 

cut. That is what we do. We don’t just 

cut, cut, cut and then give tax breaks 

to the very wealthiest people. 
The Senate has, along with our 

friends in the House, the responsibility, 

the constitutional responsibility of 

coming up with a budget. I certainly 

hope the President intends to play an 

active role. I hope the President is pre-

pared to do the right thing and to un-

derstand that revenue, asking the 

wealthiest to start paying their fair 

share of taxes, is one important compo-

nent of how we move forward toward a 

balanced budget. But if the President 

chooses not to participate or if the 

President chooses not to take that ave-

nue, that does not mean to say that we 

in the Senate should not go forward. I 

intend to work as hard as I can to come 

up with a deficit reduction program 

which is fair but responsible. Being re-

sponsible means it includes revenue 

and not only cuts. There are a whole 

lot of ways to bring in revenue in a fair 

and progressive way. It is not only ask-

ing the wealthiest to pay their fair 

share of taxes, it is ending abusive and 

illegal offshore tax shelters. According 

to a number of studies, we will lose $100 

billion this year because corporations 

and wealthy individuals are stashing 

their money in tax havens in the Cay-

man Islands and in Bermuda. Before we 

cut nutrition programs for pregnant 

women, maybe we do away with those 

tax havens. 
We have to begin the process of end-

ing tax breaks for big oil and gas com-

panies. ExxonMobil, the most profit-

able corporation in the history of the 

world, not only paid nothing in Federal 

income taxes in 2009, but they received 

a $156 million tax refund from the IRS, 

according to their own shareholders re-

port. Maybe before we start cutting the 

Social Security Administration or Pell 

grants for college students, we might 

want to ask the most profitable cor-

poration in America to start paying 

some Federal income tax. 
On and on it goes. My point is, now is 

the moment when we have to do the 

right thing for working families. There 

is a lot of pain out there. A lot of peo-

ple are hurting. This recession has 

taken a heavy toll. In the middle of 

these tough times, we don’t stick a 

knife into the people and make it even 

worse. We have to move toward deficit 

reduction. I believe that. But I believe 

we don’t do it on the backs of the sick, 

the elderly, the poor, and the most vul-

nerable. I think we need shared sac-

rifice. Some of the wealthiest people 

are going to have to play their part in 

deficit reduction as well. 
Mr. President, on behalf of the ma-

jority leader, there will be no further 

rollcall votes today. The next rollcall 

vote is expected on Monday at 5:30 p.m. 
Mr. KYL. Mr. President, I rise to sub-

mit for the RECORD some of the mate-

rials I have quoted from during the 

Senate’s debate on the first-to-file pro-

visions of the America Invents Act. 

These materials are produced by the 

National Association of Manufacturers 

and by the 21st Century Coalition for 

Patent Reform, an industry group that 

has been the leading advocate for the 

bill. They offer a detailed explanation 

of and case for the bill’s shift from the 

current first-to-invent system to a 

first-to-file system of establishing pat-

ent priority. 
I ask unanimous consent that the fol-

lowing materials be printed in the 

RECORD. 
There being no objection, the mate-

rial was ordered to be printed in the 

RECORD, as follows: 

[From the Coalition for 21st Century Patent 

Reform, Mar. 2, 2011] 

S. 23 AMERICA INVENTS ACT REQUIRES FIRST- 

INVENTOR-TO-FILE PROVISIONS 

Any language that dilutes, delays or de-

letes FITF will gut meaningful patent re-

form. 
An amendment to dilute, delay or delete 

the first-inventor-to-file provisions of S. 23 

would effectively gut the substance of the 

America Invents Act. The Coalition opposes 

any such amendment and, were such an 

amendment to pass, we would oppose passage 

of the stripped- down bill that would result. 
The first-inventor-to-file provisions cur-

rently in S. 23 form the lynchpin that makes 

possible the quality improvements that S. 23 

promises. The Statement of Administration 

Policy lays out precisely what is at stake: 

‘‘By moving the United States to a first-to- 

file system, the bill simplifies the process of 

acquiring rights. This essential provision 

will reduce legal costs, improve fairness, and 

support U.S. innovators seeking to market 

their products and services in a global mar-

ketplace.’’ 
Most of the arguments in opposition to the 

bill and FITF appear be to decades-old con-

tentions that have been fully and persua-

sively rebutted. As one example, the Na-

tional Research Council of the National 

Academies assembled a group of leading pat-

ent professionals, economists and academics 

who spent four years intensely studying 

these issues and concluded in 2004 that the 

move to FITF represented a necessary 

change for our patent system to operate fair-

ly, effectively and efficiently in the 21st cen-

tury. 
Without retaining S. 23’s current FITF 

provisions, the bill would no longer provide 

meaningful patent reform. As an example, 

the new provisions on post-grant review of 

patents, an important new mechanism for 

assuring patent quality, could no longer be 

made to work. Instead of a patent reform 

bill, what would remain of S. 23 would be es-

sentially an empty shell. 
Thus, we could not continue our support 

for passage of S. 23 without the first-inven-

tor-to-file provisions present in the bill. It 

would place us in the unfortunate position of 

opposing moving forward with a bill where 

we have been among the longest, most ar-

dent supporters. 
After yesterday’s 97 to 2 vote, it is time to 

move this excellent vehicle for comprehen-

sive patent reform—in its current form— 

through to final Senate passage. 

S. 23 MEANS NEW IDEAS CREATING NEW PROD-

UCTS CREATING NEW MANUFACTURING JOBS 

Let S. 23 Make the Patent System Work 

for the 21st Century U.S. Economy 
Keep the first-inventor-to-file provisions of 

S. 23 in the bill to afford all inventors the 

benefits for a more transparent, objective, 

predictable and simple patent law: 
The first-inventor-to-file provisions of S. 23 

protect independent inventors—they will 

particularly benefit from the simplicity of 

the first-inventor-to-file rule and actually 

gain patents that they otherwise would for-

feit. 

Eliminate the potential prejudice to U.S. 

patent inventors arising from the 1994 law 

that opened our patent system to foreign-or-

igin invention date proofs. 

Simplify the rules for patent applications 

so they can be processed more rapidly, at re-

duced cost, and become more effective pat-

ents for investing in new products: 

Limit ‘‘prior art’’ used to bar a patent 

from issuing to only those disclosures made 

available to the public before the patent was 

sought and disclosures in earlier-filed patent 

applications. 

Remove all arcane and subjective tests for 

deciding whether to issue a patent. 

Repeal the ‘‘patent interference’’ provi-

sions that inject delay, cost and uncertainty 

into the patenting process. 

Let members of the public provide patent 

examiners with relevant publications and 

other public documents, before deciding 

whether a patent can be granted. 

Keep and apply rigorous standards for 

issuing patents, but assure that they are 

simple, transparent and objective—making 

patenting rules more predictable. 

Assure the highest possible quality for pat-

ents that have been granted: 

Permit members of the public to challenge 

whether newly issued patents meet each of 

the rigorous standards for patenting—and re-

quire the United States Patent and Trade-

mark Office to promptly cancel any patents 

that do not. 

Authorize supplemental examination pro-

ceedings, before a patent is enforced, to 

allow patent owners to present the USPTO 

with information that may be used to assure 

the scope of the patent is commensurate 

with its contribution. 

Allow the USPTO to set fees for the serv-

ices it performs for processing patent appli-

cations sufficient to cover the costs of 

promptly completing a high-quality exam-

ination. 

Make patent lawsuits fair and just for both 

patent owners and accused infringers. 

Limit the ability of a party to recover 

false patent marking to the amount of the 

party’s actual competitive injuries. 

S. 23 PROTECTS INVENTORS ONCE THEY 

PUBLICLY DISCLOSE THEIR WORK 

Protections the 1994 WTO Agreement Took 

Away, S. 23 Puts Back. 

After inventors publicly disclose their 

work, competitors should not be able to take 

advantage of those disclosures by filing for 

patents on the disclosed work. 

Once inventors have published on their 

work—or have made it available to the pub-

lic using any other means—their competitors 

should not be able to run off to the USPTO 

and seek patents on the work that the inven-

tor has already publicly disclosed. The same 

goes for permitting a competitor to belat-

edly seek a patent on a trivial or obvious 

variation of what the inventor had earlier 

disclosed publicly. This common-sense truth 

should apply even if competitors can lay 

claim to having themselves done the same 

work, but elected to keep secret the work 

that other inventors have publicly disclosed. 

In a word, a competitor seeking a patent 

on what such an inventor has already pub-

lished can be thought of as being akin to 

interloping. The competitor who is spurred 

into action by another inventor’s publication 

can be regarded as interfering with the un-

derstandable and justifiable expectation of 

inventors who have promptly disclosed their 

work: they expect that they themselves 

should be the ones able to secure patents on 
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the disclosed work or, by publishing without 

later seeking patents, that they (as well as 

other members of the public) should remain 

free to continue to use what they have pub-

licly disclosed. 
S. 23 would increase the protection for in-

ventors once they make their inventions 

available to the public by cutting off the po-

tential for any sort of interloping. S. 23 oper-

ates to solidify an inventor’s ‘‘grace period’’ 

that applies after the inventor has published 

or otherwise made available to the public his 

or her work. In brief, under S. 23, interloping 

in any form is prohibited—an inventor who 

elects to publish an invention will no longer 

need to have any concern that the publica-

tion will spur a competitor into a subsequent 

patent filing that could preclude the inven-

tor from obtaining a patent or—even worse— 

from continuing to use his or her published 

work. 
S. 23 better protects inventors than does 

current U.S. patent law in addressing inter-

loping—by making the one-year ‘‘grace pe-

riod’’ bulletproof. 
Today, inventors enjoy a one-year ‘‘grace 

period’’ under U.S. patent law. What this 

means is that inventors themselves can still 

seek patents on their inventions even if they 

have made those inventions available to the 

public before seeking any patents on them. 

When inventors file for patents during the 

one-year period after making a public disclo-

sure, their own disclosures are not useable as 

‘‘prior art’’ against their patents. 
However, the ‘‘first to invent’’ principle of 

current U.S. patent law makes relying on 

the one-year ‘‘grace period’’ fraught with 

some significant risk. The risk comes from 

the ability of a competitor who learns of the 

inventor’s work through the public disclo-

sure to race off to the USPTO and seek a 

patent for itself on the disclosed invention. 

The competitor can interlope in this manner 

by filing a patent application and alleging 

its own ‘‘date of invention’’ at some point 

before the inventor’s public disclosure was 

made. 
This makes relying on the current ‘‘grace 

period’’ a risky hit or miss. If an inventor 

waits until the end of the one-year ‘‘grace 

period’’ to seek a patent on the invention he 

or she made available to the public, an inter-

loping competitor, spurred into quickly fil-

ing a patent application, may be issued a 

patent before the USPTO acts on the ‘‘grace 

period’’ inventor’s patent application. The 

‘‘grace period’’ inventor may be forced to 

fight to get into a patent interference 

against a competitor’s already-issued patent, 

hoping to get the USPTO to cancel the com-

petitor’s patent so the inventor’s own patent 

can be issued. 
Interferences are notoriously difficult to 

win for an inventor who is not the ‘‘first to 

file.’’ The number of situations where some-

one other than the first to file for a patent 

on an invention actually succeeds in proving 

an earlier invention date are very few and 

very far between. Indeed, the most recent es-

timate is that striking down a competitor’s 

earlier filed application or patent in a patent 

interference is less likely than the compet-

itor being struck down by lightning. 
What does S. 23 do about this defect in the 

‘‘grace period’’ under current U.S. patent 

law? Quite simply, it wholly excises the de-

fect—it will be gone in its entirety. It makes 

an inventor’s public disclosure of the inven-

tor’s own work a bar to anyone thereafter 

seeking to patent that work itself, as well as 

any obvious variations of what the inventor 

made available to the public. In short, it is 

a complete fix to the risk a competitor will 

use the inventor’s public disclosure as a spur 

to filing its own patents based on its own 

work. 
S. 23 closes the door to interloping by for-

eign-based competitors that was opened in 

1995 when the WTO agreement forced 

changes to U.S. law. 
Under the World Trade Organization agree-

ment reached in 1994, the United States was 

forced to change its patent law to benefit 

foreign-based entities seeking U.S. patents. 

This change allowed foreign-based entities to 

take advantage of their secret activities, un-

dertaken outside the United States, in order 

to establish ‘‘invention dates’’ that could be 

used under U.S. patent law to obtain valid 

patents. Specifically—and for the very first 

time—foreign-based competitors could seek 

U.S. patents on products that had already 

been publicly disclosed by U.S.-based inven-

tors. The Uruguay Round Agreements Act, 

which took effect in 1995, implemented this 

treaty obligation. 
Before this change in U.S. patent law, for-

eign-based competitors could not use their 

secret activities outside the United States as 

a basis for showing that they had made an 

invention before its publication by a U.S.- 

based inventor. Up until 1995, once a U.S. in-

ventor published information on a new prod-

uct or otherwise publicly disclosed an inven-

tion, foreign-based competitors were barred 

from obtaining U.S. patents on the disclosed 

product and any aspect of it, including triv-

ial and obvious modifications of it. 
S. 23, if enacted, would put foreign-based 

entities back into the position they were in 

prior to 1995—once a U.S. inventor publishes 

or makes any other type of public disclosure 

of a new product, the ability for a foreign- 

based competitor to then file patent applica-

tions seeking to patent the disclosed product 

would be totally cut off. 
Congress should act promptly to end the 

potential for interloping by foreign-based 

competitors once U.S.-based inventors have 

published on their work. 
With each passing year, the percentage of 

U.S. patent filings made by foreign-based en-

tities increases. In 1966, 1 in 5 U.S. patent fil-

ings was by a foreign-based entity. That 

ratio became 1 in 4 in 1969, and 1 in 3 in 1974, 

before reaching 1 out of every 2 in 2008. Since 

2008, the majority of patent filings in the 

United States came from foreign-based enti-

ties. Given the rapid growth in patent filings 

by Asian (especially Chinese) inventors, this 

trend may well accelerate in the decade 

ahead. 
As foreign-based entities become more so-

phisticated in their use of the U.S. patent 

system, U.S. inventors are put at an ever- 

greater risk that patenting strategies by for-

eign-based entities will disadvantage U.S.- 

based inventors, either in electing to use the 

‘‘grace period’’ or even when they file for a 

patent before making a public disclosure. 
How S. 23 operates to protect inventors 

once they make their work public 
S. 23 puts an end to any use of ‘‘dates of in-

vention’’ in order to determine whether a 

U.S. patent is valid or not. In addition, S. 23 

strips out of the U.S. patent law any grounds 

for invalidating a U.S. patent based on any 

type of secret activity undertaken by inven-

tors themselves, such as secret ‘‘offers for 

sale’’ of their inventions before seeking pat-

ents. Finally, it further secures the benefits 

of the one-year ‘‘grace period’’ by preventing 

the contemporaneous work of an inventor’s 

co-workers or research partners from being 

cited as a basis for barring the inventor from 

obtaining a patent. 
The consequence of placing this collection 

of inventor-friendly features into S. 23 is 

that, once a U.S. inventor publishes or other-

wise makes a public disclosure of his or her 

inventions, the potential for interloping is 

entirely removed and the ability of the pub-

licly-disclosing inventor to patent the dis-

closed invention is fully preserved during a 

one-year ‘‘grace period.’’ The public disclo-

sure by U.S. small business or other U.S.- 

based small entity, for example, is a bar to 

anyone else seeking a patent, not only on 

the publicly disclosed subject matter, but on 

any trivial or obvious variations of it. Simi-

larly, once a U.S. inventor initially files a 

patent application (even a provisional one) 

that subsequently forms the basis for a pub-

lished patent application or patent, the same 

protections against competitor efforts to 

patent the inventor’s prior-disclosed work 

apply. 
How can Congress accomplish all of this 

good for the country? Enact S. 23! 
Reverse the WTO’s impact, end interloping 

threats, and protect U.S. inventors. 

NATIONAL ASSOCIATION 

OF MANUFACTURERS, 

March 2, 2011. 

U.S. SENATE, 

Washington, DC. 
DEAR SENATOR: The National Association 

of Manufacturers (NAM), the nation’s largest 

industrial trade association representing 

small and large manufacturers in every in-

dustrial sector and in all 50 states, urges you 

to oppose amendment 133 offered by Sen. 

Dianne Feinstein (D-CA) to S. 23, The Amer-

ica Invents Act. 

The amendment would remove a key provi-

sion in S. 23, The America Invents Act, 

which is strongly supported by manufactur-

ers, the creation of a ‘‘first-inventor-to-file’’ 

system. 

The NAM supports transitioning the 

United States from a ‘‘first-to-invent’’ sys-

tem to a ‘‘first-to-file’’ system to eliminate 

unnecessary cost and complexity in the U.S. 

patent system. Manufacturers large and 

small operate in the global marketplace and 

the United States needs to move toward a 

system that will provide more patent protec-

tion around the world for our innovative 

member companies. The ‘‘first-to-file’’ provi-

sion currently included in S. 23 achieves this 

goal. 

Thank you for your consideration and your 

support for the ‘‘first-to-file’’ system. 

Sincerely, 

DOROTHY COLEMAN. 

Mr. COBURN. Mr. President, I want 

to thank all of the cosponsors who 

joined in support of my amendment, 

particularly Senators BOXER and 

GRASSLEY, who recognized the impor-

tance of this amendment for the proper 

functioning of the PTO and for the un-

derlying legislation. Furthermore, I 

want to thank Chairman LEAHY and 

Ranking Member GRASSLEY for includ-

ing my amendment in the managers’ 

amendment to the patent reform legis-

lation. 
Our Founding Fathers recognized the 

value that intellectual property pro-

vides to this country and sought to 

protect innovation as they did physical 

property. Article I, section 8 of our 

Constitution states ‘‘The Congress 

shall have power . . . to promote the 

progress of science and useful arts, by 

securing for limited times to authors 

and inventors the exclusive right to 

their respective writings and discov-

eries.’’ 
It is necessary for the Federal Gov-

ernment to protect and enforce intel-

lectual property rights domestically 

and internationally. Intellectual prop-

erty is important to our country, busi-

nesses and individual rights holders, 

and I believe a strong patent system is 

one crucial element in maintaining our 
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country’s leadership in innovation, in-
vention and investments. While I do be-
lieve it is the goal of this patent re-
form legislation to strengthen and im-
prove our patent system, I do not be-
lieve that such goals are possible with-
out reform to the financial crisis fac-
ing the patent office. 

My amendment would provide an im-
mediate solution to this crisis. The 

amendment creates a lockbox—a new 

revolving fund at the Treasury—where 

user fees that are paid to the PTO for 

a patent or a trademark go directly 

into the revolving fund for PTO to use 

to cover its operating expenses. Con-

gress would not have the ability to 

take those fees and divert them to 

other general revenue purposes. 
I do not think everyone in this body 

understands what it means for the PTO 

to be a wholly fee-supported agency. 

PTO does not receive any taxpayer 

funds. PTO receives fees through the 

payment of patent and trademark user 

fees—fees paid by small inventors, 

companies and universities to protect 

their ideas and technology. While those 

that pay these fees expect efficiency 

and quality from the PTO, they do not 

receive it. Because of the current PTO 

funding structure—where PTO user 

fees are deposited into the Treasury, 

but PTO is then required to ask for an-

nual appropriations—Congress, who 

only has authority over taxpayer 

funds, maintains control over the user- 

funded PTO. When PTO’s fee income is 

greater than what Congress provides 

via appropriations, we spend the ‘‘ex-

cess’’ on other general revenue pur-

poses. As a result, those that pay to 

use the patent system are not receiving 

the quality service they deserve. 
It is more than mere coincidence 

that the two major problems at the 

PTO, (1) the growing number of 

unexamined patent applications or 

‘‘backlog,’’ and (2) the increased time 

it takes to have a patent application 

examined or ‘‘pendency,’’ are the result 

of a ‘‘lack of connection between the 

monies flowing into the agency and 

those available for expenditure.’’ In 

fact, the latest data from the PTO 

shows that the patent processing back-

log is almost 26 months. That is, it 

takes 26 months for the patent exam-

iner to even pick up the application to 

take his ‘‘first action.’’ Total overall 

pendency—from filing to final action— 

is approximately 35 months. The PTO 

also states the total number of patent 

applications pending is over 1.16 mil-

lion, with over 718,000 of those waiting 

for a patent examiner to take his first 

action. One of the primary reasons for 

these incredibly long waiting periods is 

a lack of resources at the PTO. By pro-

viding a permanent end to fee diver-

sion, Congress has the ability to con-

tribute greatly to the enhanced effi-

ciency of this agency. 
This is not the first time Congress 

has been confronted with its diversion 

of PTO user fees. Since the early 1980s, 

Congress has addressed issues related 

to this issue. Beginning in the late 

1990s, our own congressional reports 
have documented the problems with fee 
diversion from the PTO, and the dom-
ino effect it has on PTO’s efficient op-
eration. 

In 1997, the House Report on the Pat-
ent and Trademark Office Moderniza-
tion Act stated: ‘‘Unfortunately, expe-
rience has shown us that user fees paid 
into the surcharge account have be-

come a target of opportunity to fund 

other, unrelated, taxpayer-funded gov-

ernment programs. The temptation to 

use the surcharge, and thus a signifi-

cant portion of the operating budget of 

the PTO, has proven increasingly irre-

sistible, to the detriment and sound 

functioning of our nation’s patent and 

trademark systems . . . this, of course, 

has had a debilitating impact on the 

[PTO].’’ 
It is disturbing to me, and should be 

to all Members, that many of the same 

practices that this 1997 report notes as 

those that suffer from lack of con-

sistent PTO funding still occur today— 

14 years later. 
Yet Congress continued to grapple 

with PTO’s funding problem into the 

early 2000s. In 2003, the House noted in 

its report on the Patent and Trade-

mark Fee Modernization Act that ‘‘by 

denying PTO the ability to spend fee 

revenue in the same fiscal year in 

which it collects the revenue, an equiv-

alent amount may be appropriated to 

some other program without exceeding 

their budget caps. Although the money 

is technically available to PTO the fol-

lowing year, it has already been 

spent.’’ In 2007, I offered a different 

version of my current amendment to 

patent reform legislation considered by 

the Judiciary Committee. My amend-

ment passed without opposition. Last 

year, I offered this amendment in the 

Judiciary Committee, and it was tabled 

by a vote of 10–9. Yet, in 2008, this body 

adopted by unanimous consent an 

amendment by Senator HATCH to the 

fiscal year 2009 budget resolution that 

condemns the diversion of funds from 

the PTO. 
Clearly, for more than a decade, both 

Houses of Congress have recognized 

that many of the efficiency and oper-

ational problems at the PTO could be 

remedied by giving the PTO authority 

over its own fee collections. However, 

we have yet to take the responsibility 

to relinquish the control over these 

user fees that we think we deserve. In 

fact, in the current arrangement, Con-

gress cannot resist the temptation to 

take what is not ours and divert it to 

nonpatent related functions. This is es-

pecially tempting during bad economic 

times, which we have recently been ex-

periencing. Such an arrangement flies 

in the face of logic, commonsense 

budgeting and overwhelming support 

from the entire patent industry for 

providing the PTO with a consistent 

source of funding. Ending fee diversion 

is one of the only areas of 100 percent 

agreement within an industry that has 

often been divided on other issues in 

this bill. My amendment is supported 

by: PTO; Intellectual Property Owners 
Association, IPO; American Intellec-
tual Property Law Association, 
AIPLA; International Trademark Asso-
ciation, INTA; The 21st Century Coali-
tion; Coalition for Patent Fairness, 
CPF; Innovation Alliance; American 
Bar Association, ABA; U.S. Chamber of 
Commerce; Wisconsin Alumni Research 

Foundation, WARF; BIO; Intellectual 

Ventures; National Treasury Employ-

ees Union, NTEU; Intel; and IBM. 
The PTO cannot effectively manage 

the changes made in this legislation 

without permanent access to its user 

fees. I agree that there are aspects of 

the patent system that need to be up-

dated and modernized to better serve 

those that use the PTO, and this bill 

makes reforms to the current patent 

system. In fact, one of those changes 

involves giving the PTO fee setting au-

thority. Section 9 of the bill states 

that the PTO shall have authority to 

set or adjust any fee established or 

charged by the office provided that the 

fee amounts are set to recover the esti-

mated cost to the PTO for its activi-

ties. This is a great provision to put in 

the bill, but it is only one side of the 

funding story. In fact, providing the 

PTO with fee setting authority alone is 

at odds with the way Congress cur-

rently funds the PTO. If I were the 

PTO director, why would I take advan-

tage of this provision by increasing 

fees to a point where I think they 

would cover my operational costs, 

when I know that Congress has the 

ability to take whatever it wants of 

those increased fees and spend it on 

something other than what I budgeted 

those fees to cover? 
In fact, PTO Director Kappos has spe-

cifically commented on fee diversion at 

the PTO. During his confirmation hear-

ing in 2009, Director Kappos stated in 

his testimony that the PTO faces many 

challenges and one of the most imme-

diate is ‘‘the need for a stable and sus-

tainable funding model.’’ In his private 

meeting with me prior to his hearing, 

he discussed his experience as a high- 

level manager, officer and counsel at 

IBM. He acknowledged that, despite 

the vast knowledge and experience that 

he can bring to the PTO, he could not 

run PTO efficiently without access to 

sustainable funding. 
In March 2010, Director Kappos ap-

peared before the House CJS Appro-

priations Subcommittee and stated the 

PTO was likely to collect at least $146 

million more than its 2010 appropria-

tion. He was right, and in July 2010, the 

PTO had to ask for more funds from 

Congress in separate legislation, but it 

was only given $129 million. As a re-

sult, PTO ended up collecting at least 

$53 million above that amount, which 

it could not access. 
In April 2010, Director Kappos made 

similar comments at a meeting in 

Reno, NV. When discussing the pending 

Senate legislation, Director Kappos 

stated, ‘‘I am going to make USPTO 

much better whether we get new legis-

lation or not . . . There is more than 
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one way to solve our problems. Lack of 

funding is a real issue . . . It’s very 

hard to cut down on a huge backlog 

with a lack of funding . . . Lack of 

funding hits you at every corner at the 

USPTO. Just do the math . . . We’ll all 

be dead and gone by the time we get rid 

of the backlog of appeals at the current 

rate. It is so overwhelming and it all 

comes down to the resources you need. 

It comes down to money.’’ 
In January 2011, Director Kappos ap-

peared at a House Judiciary Committee 

PTO Oversight hearing. He stated, ‘‘un-

certainty about funding constrained 

our ability to hire or allow examiners 

to work overtime on pending applica-

tions during the last year.’’ 
It baffles me that these comments 

have not been heeded by Congress. Di-

rector Kappos believes much progress 

can be made without legislation as 

long as there is a sustainable funding 

model. 
Similar words appear in the House 

Report on the 2003 Patent and Trade-

mark Fee Modernization Act: ‘‘While 

the agency has demonstrated a com-

mitment to embrace top-to-bottom re-

form consistent with congressional 

mandates, it is equally clear that PTO 

requires additional revenue to imple-

ment these changes.’’ Yet, our PTO di-

rector, who has incredible plans for 

this agency, cannot accomplish those 

due to revenue shortfalls that have 

plagued the agency for decades—a 

problem Congress has the ability to 

permanently fix. 
Congress has not ended its diversion 

of fees from the PTO. 
On a regular basis, from 1992 to 2004, 

the amount Congress ‘‘allowed’’ the 

PTO to keep via appropriations was 

less than the fees PTO collected. At the 

height of this problem in 1998, Congress 

withheld $200 million from the PTO and 

diverted it to other general revenue 

purposes. As recently as 2004, Congress 

diverted $100 million from the PTO, in 

2007, it was $12 million, and in 2010, it 

was $53 million. In total, since 1992, 

Congress has diverted more than $800 

million that the PTO will never be able 

to recover. 
Now, beyond the concern that appro-

priators have with relinquishing con-

trol over PTO funding, some might say 

that the practice of fee diversion has 

ended in recent years, making this 

amendment unnecessary. Under public 

pressure from numerous sectors of the 

American innovation industry, in 2005 

and 2006 and 2008 and 2009, it is true 

Congress gave PTO all of the funds it 

estimated in its budget request. So, 

some argue that no permanent solution 

to PTO fee diversion is necessary be-

cause of Congress’s proven restraint. 
However, it is not entirely true that 

all fee diversion has ended. First, it is 

inaccurate to say there has been no fee 

diversion since 2004. According to the 

PTO, $12 million was diverted in 2007, 

and $53 million in 2010—a type of diver-

sion slightly different from the past. 

From 1992–2004, PTO provided an esti-

mate of its fees, but appropriators di-

verted funds by appropriating to the 
PTO less than its estimate and apply-
ing the difference to other purposes. In 
2007 and 2010, PTO provided its esti-
mate and, it is true, appropriators pro-
vided an amount equal to that esti-
mate. But, PTO collected more than 
what appropriators gave them, and 
those fees were diverted to other pur-

poses rather than being returned to 

PTO the following year. Without access 

to those funds, PTO lost $12 million in 

2007 and $53 million 2010, for a total of 

$65 million. 
Second, Congress has engaged in 

‘‘soft diversion’’ of PTO funds through 

earmarking PTO fees. From 2005–2010, 

appropriators directed PTO to spend its 

user fees on specific, earmarked items 

in appropriations bills totaling over $29 

million. Such items included: $20 mil-

lion for ‘‘initiatives to protect U.S. in-

tellectual property overseas;’’ $1.75 

million for the National Intellectual 

Property Law Enforcement Coordina-

tion Council, NIPLECC; $8 million for 

PTO to participate in a cooperative 

with a nonprofit to conduct policy 

studies on the activities of the UN and 

other international organizations, as 

well as conferences. While we all agree 

it is important to protect intellectual 

property rights abroad, PTO should be 

able to have discretion to decide how 

much of its budget should be directed 

for those purposes. 
Third, the PTO faces a huge backlog 

of unexamined patents, as well as an 

enormous patent pendency problem for 

those applications already being proc-

essed. Fee diversion from the PTO has 

exacerbated these waiting periods 

through a congressional Ponzi-scheme. 

Even if we were to accept that fee di-

version stopped in 2005, CBO states that 

approximately $750 million was di-

verted from 1992–2007. With the addi-

tion of the $53 million diverted last 

year, the PTO has lost over $800 mil-

lion due to fee diversion. Thus, PTO 

has been constantly trying to recover 

from years of a ‘‘starvation funding 

diet.’’ 
So, when the PTO presents a budget 

of what it needs to process applications 

in the next 1-year period, that money 

is actually going towards processing 

applications sitting in the backlog. As 

a result, Congress is really not pro-

viding PTO with what it needs for the 

year in which it receives appropria-

tions. Rather, it is giving short-shrift 

to the current year’s needs because 

PTO must apply its fees not to the in-

ventor who submitted his application 

this year, but to those who paid and 

submitted applications years ago. 
Lack of funding is exacerbated under 

a continuing resolution. In fact, PTO’s 

lack of access to its user fees is further 

amplified in a year with a continuing 

resolution, such as this fiscal year. 

Under this CR, the PTO can only spend 

at the level given to it by the Appro-

priations Committee in 2010, which is 

approximately $1.5 million per day less 

than the President’s fiscal year 2011 

budget request. 

PTO already has to wait on year-to- 
year funding that may not materialize, 
and under a CR the problem is worse 
since PTO cannot get access to their 
fees until the CR is lifted. In January, 
the PTO Director noted at the House 
Judiciary PTO oversight hearing, ‘‘our 
spending authority under the con-
tinuing funding resolutions and the 
lack of a surcharge assessment through 
early March, however, represent fore-
gone revenue of approximately $115 
million as compared to what was pro-
posed in the President’s fiscal year 2011 
budget request.’’ 

Thus, under the House-proposed CR, 
without a specific provision inserted to 
allow the PTO to collect all of the fees 
it collects, PTO will not be able to ac-
cess its future fee collections. My 
amendment would solve this problem 
of constantly using time and resources 
at both the PTO and Congress to en-
sure the PTO receives the funding it 
deserves and does not suffer from 
Congress’s inability to properly fund 
the government. 

As the above problems show, even 
without direct diversion, PTO still 
faces the possibility of having its fees 
diverted by other means. Thus, while I 
recognize that some effort has been 
made by Congress, it is no consolation 
to me or to the PTO Director that, in 
recent years, appropriators have ‘‘re-
strained’’ themselves and provided the 
PTO with all of the fees that it col-
lected. ‘‘But, such recent restraint does 
not guard against future diversion.’’ 

In 2007, the American Intellectual 
Property Law Association stated in a 
letter to House Speaker NANCY PELOSI, 
‘‘there is nothing to prevent the dev-
astating practice of fee diversion from 
returning . . . While everyone wishes 
for a more rapid recovery by the Office, 
it must be remembered that the cur-
rent situation is the result of a 12 year 
starvation funding diet. It will take 
permanent, continued full funding of 
the USPTO . . . to overcome these 
challenges.’’ 

An amendment to permanently end 
fee diversion is the only effective rem-
edy. The only true solution to the 
problem of PTO fee diversion that will 
give solace to those in the patent com-
munity and to the PTO Director is a 
permanent end to fee diversion so the 
PTO can effectively and efficiently 
budget for its future operational needs. 

The President’s fiscal year 2012 Budg-
et also supports a sustainable funding 
model for the PTO. It states, ‘‘another 
immediate priority is to implement a 
sustainable funding model that will 
allow the agency to manage fluctua-
tions in filings and revenues while sus-
taining operations on a multi-year 
basis. A sustainable funding model in-
cludes: (1) ensuring access to fee collec-
tions to support the agency’s objec-
tives; [and] (2) instituting an interim 
patent fee increase. . . .’’ 

In fact, as I stated earlier, in 2008, 
this body approved, by unanimous con-
sent, an amendment to the 2009 budget 
resolution by Senator HATCH that con-
demns the diversion of funds from the 
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PTO. My amendment is in the same 
vein—if we will vote to condemn fee di-
version, we should also vote to remedy 
the problem. 

I believe we cannot have true patent 
reform without ending fee diversion 
and providing the PTO with a perma-
nent, consistent source of funding, 
which is why I believe very strongly 
that this amendment should be adopt-
ed. As my colleague Senator HATCH so 
effectively stated in Judiciary Com-
mittee markup this year, ‘‘fee diver-
sion is nothing less than a tax on inno-
vation.’’ 

Finally, I would like to point out 
that nothing in this amendment allows 
the PTO to escape congressional over-
sight and accountability. You have all 
heard me talk about the need for more 
transparency in all areas of our govern-
ment, and this is no exception. Enact-
ing this amendment will not put the 
PTO on ‘‘auto-pilot’’ or reduce over-
sight of PTO operations. In fact, the 
amendment requires extensive trans-
parency and accountability from the 
PTO, giving Congress plenty of oppor-
tunities to conduct vigorous oversight. 

My amendment provides four dif-
ferent methods by which Congress will 
hold PTO accountable: (1) an annual re-
port, (2) an annual spending plan to be 
submitted to the Appropriations Com-
mittees of both Houses, (3) an inde-
pendent audit, and (4) an annual budget 
to be submitted to the President each 
year during the budget cycle. Further-
more, nothing in this amendment 
changes the current jurisdiction of any 
congressional committee, Appropria-
tions or Judiciary, to call PTO before 
it to demand information, answers and 
accountability. In fact, it has the po-
tential to yield more information to 
Congress via the four reporting re-
quirements than provided by other 
agencies. 

This amendment is not about author-
izers versus appropriators, but rather 
it is about giving the PTO and its very 
capable and experienced director the 
opportunity to improve the agency and 
provided top-notch service to PTO ap-
plicants. It is also about making over-
sight of the PTO a priority for all com-
mittees of jurisdiction. It is about 
stimulating our economy because when 
the PTO is fully funded, patents are ac-
tually granted, which creates jobs in 
new companies and in the development 
and marketing of innovative new prod-
ucts. It is about fulfilling our responsi-
bility to ensure efficiency, account-
ability and transparency in our govern-
ment so that we reduce our deficit and 
provide our grandchildren relief from 
the immense financial burden they cur-
rently bear. 

Thus, to truly reform the patent sys-
tem in this country, more than any 
legislation, it is necessary for the PTO 
to be able to permanently and consist-
ently access the user fees—not tax-
payer funds—it collects. Therefore, I 
urge my colleagues to support this 
amendment. 

Mr. BAUCUS. Mr. President, I want 
to take a few minutes to explain in de-

tail the tax strategy patent provision 
in the pending patent reform legisla-
tion that was drafted jointly by Judici-
ary Committee Ranking Member 
CHUCK GRASSLEY and me. As chairman 
of the Senate Finance Committee, I am 
concerned by the growth in the number 
of patents that have been sought and 
issued for tax strategies for reducing, 

avoiding, or deferring a taxpayer’s tax 

liability. Section 14 of S. 23 would pre-

vent the granting of patents on these 

tax strategies so that the Internal Rev-

enue Code can be applied uniformly 

while balancing the critical need to 

protect intellectual property. 
Let me explain. Our Federal tax sys-

tem relies on the voluntary compliance 

of millions of taxpayers. In order for 

the system to work, the rules must be 

applied in a fair and uniform manner. 

To that end, everyone has the right to 

arrange financial affairs so as to pay 

the minimum amount legally required 

under the Internal Revenue Code. 
Patents granted on tax strategies 

take away this right and undermine 

the integrity and fairness of the tax 

system. These patents have been on 

ideas as simple as funding a certain 

type of tax-favored trust with a spe-

cific type of financial product or calcu-

lating the ways to minimize the tax 

burden of converting to an alternative 

retirement plan. Rather than allowing 

these tax planning approaches to be 

available to everyone, these patents 

give the holder the exclusive right to 

exclude others from the transaction or 

financial arrangement. As a result, 

they place taxpayers in the undesirable 

position of having to choose between 

paying more than legally required in 

taxes or paying a royalty to a third 

party for use of a tax planning inven-

tion that reduces those taxes. 
The patentability of tax strategies 

also adds another layer of complexity 

to the tax laws by requiring taxpayers 

or their advisors to conduct patent 

searches and exposing them to poten-

tial patent infringement suits. And, in 

situations where a patent is obtained 

on a tax shelter designed to illegally 

evade taxes, the fact that a patent was 

granted may mislead unknowing tax-

payers into believing that the strategy 

is valid under the tax law. 
Section 14 of S. 23 addresses these 

concerns by providing that any strat-

egy for reducing, avoiding, or deterring 

tax liability, whether known or un-

known by anyone other than the inven-

tor at the time of the invention or ap-

plication for patent, will be deemed in-

sufficient to differentiate a claimed in-

vention from the prior art for purposes 

of evaluating an invention under sec-

tion 102 or under section 103 of the Pat-

ent Act. Applicants will not be able to 

rely on the novelty or nonobviousness 

of a tax strategy embodied in their 

claims in order to distinguish their 

claims from prior art. The ability to 

interpret the tax law and implement 

such interpretations remains in the 

public domain, available to all tax-

payers and their advisers. 

Under the provision, the term ‘‘tax 
liability’’ refers to any liability for a 
tax under any Federal, State, or local 
law, or law of any foreign jurisdiction, 
including any statute, rule, regulation, 
or ordinance that levies, imposes, or 
assesses such tax liability. 

Generally, tax strategies rely on tax 
law to produce the desired outcome; 
that is, the reduction, avoidance, or de-

ferral of tax liability. Tax law can in-

clude regulations or other guidance, as 

well as interpretations and applica-

tions thereof. Inventions subject to 

this provision would include, for exam-

ple, those especially suitable for use 

with tax-favored structures that must 

meet certain requirements, such as em-

ployee benefit plans, deferred com-

pensation arrangements, tax-exempt 

organizations, or any other entities or 

transactions that must be structured 

or operated in a particular manner to 

obtain certain tax consequences. The 

provision applies whether the effect of 

an invention is to aid in satisfying the 

qualification requirements for the de-

sired tax-favored entity status, to take 

advantage of the specific tax benefits 

offered in a tax-favored structure, or to 

allow for tax reduction, avoidance, or 

deferral not otherwise automatically 

available to such entity or structure. 
Inventions can serve multiple pur-

poses. In many cases, however, the tax 

strategy will be inseparable from any 

other aspect of the invention. For ex-

ample, a structured financial instru-

ment or arrangement that reduces the 

after-tax cost of raising capital or pro-

viding employee benefits is within the 

scope of the provision, even if such in-

strument or arrangement has utility to 

issuers, investors, or other users that is 

independent of the tax benefit con-

sequences. No taxpayer should be pre-

cluded from using such an instrument 

or arrangement to obtain any reduc-

tion, avoidance, or deferral of tax that 

attends it. 
At the same time, there may be situ-

ations in which some aspects of an in-

vention are separable from the tax 

strategy. For example, a patent appli-

cation may contain multiple claims. In 

this case, any claim that encompasses 

a tax strategy will be subject to the 

provision and the novelty or non-

obviousness of the tax strategy will be 

deemed insufficient to differentiate 

that claim from the prior art. However, 

any other claim that does not involve a 

tax strategy would not be subject to 

the provision. In such a case, if the in-

vention includes claims that are sepa-

rable from the tax strategy, such 

claims could, if otherwise enforceable, 

be enforced. 
The mere fact that any computations 

necessary to implement an invention 

that is a strategy for reducing, avoid-

ing, or deferring tax liability are done 

on a computer, or that the invention is 

claimed as computer implemented, 

does not exclude the strategy from the 

provision. In such a case, the claims, if 

separable from the tax strategy, would 

be evaluated under sections 102 and 103 
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without regard to the tax strategy. If 

those nontax related and separable 

claims still met the requirements for 

patentability, a patent would issue, but 

not on the tax strategy. 

The provision is not intended to deny 

patent protection for inventions that 

do not comprise or include a business 

method. For example, an otherwise 

valid patent on a process to distill eth-

anol would not violate the rule set 

forth in this provision merely because 

a tax credit for the production of eth-

anol for use as a fuel may be available. 

Similarly, the mere fact that imple-

mentation of an otherwise patentable 

invention could result in reduced con-

sumption of products subject to an ex-

cise tax would not make the invention 

subject to this provision. 

The provision is also not intended to 

deny patent protection for tax return 

preparation software that is used sole-

ly for preparing a tax or information 

return or other tax filing, including 

one that records, transmits, transfers, 

or organizes data related to such filing. 

Similar to the review of computer-im-

plemented strategies, such software 

would still be entitled to patent protec-

tion to the extent otherwise patent-

able. Such patents, however, could not 

preclude non-users of such software 

from implementing any tax strategy. 

No inference is intended as to whether 

any software is entitled under present 

law to patent protection as distinct 

from copyright protection. Nor is an 

inference intended as to whether any 

particular strategy for reducing, avoid-

ing, or deferring tax liability is other-

wise patentable under present law. 

In general, the U.S. Patent and 

Trademark Office may seek advice and 

assistance from Treasury and the IRS 

to better recognize tax strategies. Such 

consultation should help ensure that 

patents do not infringe on the ability 

of others to interpret the tax law and 

that implementing such interpreta-

tions remains in the public domain, 

available to all taxpayers and their ad-

visors. 

The practical result of this provision 

is that no one can be granted an exclu-

sive right to utilize a tax strategy. The 

provision is intended to provide equal 

access to tax strategies. 

I yield the floor and suggest the ab-

sence of a quorum. 

The PRESIDING OFFICER (Mr. 

FRANKEN). The clerk will call the roll. 

The assistant legislative clerk pro-

ceeded to call the roll. 

Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 

quorum call be rescinded. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

CLOTURE MOTION 

Mr. REID. Mr. President, I have a 

cloture motion at the desk. 

The PRESIDING OFFICER. The clo-

ture motion having been presented 

under rule XXII, the Chair directs the 

clerk to read the motion. 

The legislative clerk read as follows: 

CLOTURE MOTION 

We, the undersigned Senators, in accord-

ance with the provisions of rule XXII of the 

Standing Rules of the Senate, hereby move 

to bring to a close debate on S. 23, the Amer-

ica Invents Act. 

Harry Reid, Patrick J. Leahy, Debbie 

Stabenow, John F. Kerry, Jeanne 

Shaheen, Christopher A. Coons, Tom 

Harkin, Mark Begich, Jeff Bingaman, 

Al Franken, Kay R. Hagan, Michael F. 

Bennet, Richard Blumenthal, Sheldon 

Whitehouse, Amy Klobuchar, Bill Nel-

son, Benjamin L. Cardin, Richard J. 

Durbin. 

Mr. REID. Mr. President, I ask unan-

imous consent that the vote on the mo-

tion to invoke cloture occur imme-

diately upon disposition of the judicial 

nominations in executive session on 

Monday, March 7; further, that the 

mandatory quorum under rule XXII be 

waived. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

f 

MORNING BUSINESS 

Mr. REID. Mr. President, I ask unan-

imous consent that the Senate proceed 

to a period of morning business, with 

Senators permitted to speak therein 

for up to 10 minutes each. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

f 

RECOGNIZING THE GOVERNMENT 

PRINTING OFFICE 

Mr. REID. Mr. President, I rise today 

to recognize the Government Printing 

Office, GPO, on the occasion of its 

150th anniversary. GPO opened its 

doors on March 4, 1861, the same day 

President Abraham Lincoln took the 

oath of office. Since then GPO has used 

ever changing technologies to produce 

and deliver government information 

for Congress, Federal agencies, and the 

public. GPO plays a vital role in pro-

viding the printed and electronic docu-

ments necessary for Congress to con-

duct its legislative business. 

I ask my colleagues to join me in 

congratulating the GPO on its 150th 

anniversary. 

f 

REMEMBERING LEONARD TRUMAN 

‘‘BUCK’’ FERRELL 

Mrs. MCCASKILL. Mr. President, 

today I pay tribute to a patriot, a busi-

nessman, a loyal father, and an Amer-

ican hero. Though Leonard Truman 

Ferrell—‘‘Buck’’ to his many family 

and friends—was laid to rest at Arling-

ton Cemetery this morning, I know 

that his legacy lives on in the commu-

nity that he helped build, the family 

that he nurtured, and the soldiers with 

whom he served. Today I would like to 

take a few moments to honor Buck’s 

life and the contributions he made to 

his community. 

Born and raised in southeast Mis-

souri, Buck was imbued from an early 

age with those quintessential Amer-

ican values so prevalent among the 

members of the Greatest Generation: 

integrity, service to others, determina-
tion, and an undying sense of patriot-
ism. Since Buck’s family didn’t have 
much money growing up, he learned at 
a young age to live within his means 
and to place little value on worldly 
possessions. ‘‘My father didn’t have a 
lot of worldly goods,’’ Buck once said, 
‘‘but he was a rich man in character.’’ 
I know I speak for many when I say 
that Buck, first and foremost, was also 
a man rich in character. 

Buck was also a patriot of the high-
est order. Having served in the U.S. 
Army during the Korean war, he fought 
for 2 years on the Korean Peninsula 
and earned, among other decorations, 
the Combat Infantry Badge, the Presi-
dential Unit Citation, two Silver Stars, 
and two Purple Hearts. Wounded mul-
tiple times, Buck never faltered and 
steadfastly manned his post, whether 
in a frontline foxhole or as a heavy 
weapons trainer for new recruits. In 
light of his outstanding service, Buck 
was even offered a battlefield commis-
sion. Though he chose not to accept 
the commission, Buck returned home 
and remained an active member in a 
number of veterans’ organizations, like 
the American Legion and the Veterans 
of Foreign Wars, for the rest of his life. 
Never forgetting the country that he 
fought to protect, he raised—every 
morning—an American flag in his front 
yard. 

As you can guess, Buck’s dedication 
to others and stalwart work ethic con-
tinued long after his military service 
ended. For 25 years, he worked at the 
McCrate Equipment store in 
Caruthersville, MO, and retired as the 
general manager. As a member and 
former deacon at First Baptist Church, 
Buck helped sustain a thriving con-
gregation, and he also took on a num-
ber of leadership roles in the local Ma-
sonic Lodge and Kiwanis Club. His ex-
tensive community involvement 
earned him the Pioneer Heritage 
Award from the Pemiscot County His-
torical Society and recognition by the 
Missouri State Legislature for his en-
during impact in southeast Missouri. 

But even with all of these commit-
ments, Buck always had time for fam-
ily. He and his wife Patsy Malin Ferrell 
raised four wonderful children, were 
the beloved grandparents to four 
grandchildren, and one great-grand-
daughter. In fact, I can personally at-
test to the great job the Ferrells did 
with their children—their talented 
daughter Christy is currently an in-
valuable member of my staff and is 
seated along with many other members 
of the Ferrell family, in the gallery 
today. My prayers are with them all in 
this time of loss. 

Mr. President, I ask today that my 
fellow Senators join me in recognizing 
Buck Ferrell, not only because he was 
a great Missourian, but also because he 
embodied the true American values 
that have cemented American society 
for generations. Buck worked hard, 
served God, fought for his country, and 
loved his family. In short, he lived a 
life worth living. 
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