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Mr. DURBIN. I announce that the 

Senator from North Dakota (Mr. 

CONRAD), the Senator from North Caro-

lina (Mrs. HAGAN), the Senator from 

Vermont (Mr. LEAHY), the Senator 

from Vermont (Mr. SANDERS), and the 

Senator from Virginia (Mr. WEBB) are 

necessarily absent. 

Mr. KYL. The following Senators are 

necessarily absent: the Senator from 

Nevada (Mr. ENSIGN), the Senator from 

Utah (Mr. HATCH), the Senator from 

North Dakota (Mr. HOEVEN), the Sen-

ator from Georgia (Mr. ISAKSON), the 

Senator from Alaska (Ms. MURKOWSKI), 

and the Senator from Kentucky (Mr. 

PAUL). 

Further, if present and voting, the 

Senator from Utah (Mr. HATCH) would 

have voted ‘‘yea.’’ 

The PRESIDING OFFICER (Mr. 

MANCHIN). Are there any other Sen-

ators in the Chamber desiring to vote? 

The result was announced—yeas 89, 

nays 0, as follows: 

[Rollcall Vote No. 33 Exe.] 

YEAS—89 

Akaka 

Alexander 

Ayotte 

Barrasso 

Baucus 

Begich 

Bennet 

Bingaman 

Blumenthal 

Blunt 

Boozman 

Boxer 

Brown (MA) 

Brown (OH) 

Burr 

Cantwell 

Cardin 

Carper 

Casey 

Chambliss 

Coats 

Coburn 

Cochran 

Collins 

Coons 

Corker 

Cornyn 

Crapo 

DeMint 

Durbin 

Enzi 

Feinstein 

Franken 

Gillibrand 

Graham 

Grassley 

Harkin 

Hutchison 

Inhofe 

Inouye 

Johanns 

Johnson (SD) 

Johnson (WI) 

Kerry 

Kirk 

Klobuchar 

Kohl 

Kyl 

Landrieu 

Lautenberg 

Lee 

Levin 

Lieberman 

Lugar 

Manchin 

McCain 

McCaskill 

McConnell 

Menendez 

Merkley 

Mikulski 

Moran 

Murray 

Nelson (NE) 

Nelson (FL) 

Portman 

Pryor 

Reed 

Reid 

Risch 

Roberts 

Rockefeller 

Rubio 

Schumer 

Sessions 

Shaheen 

Shelby 

Snowe 

Stabenow 

Tester 

Thune 

Toomey 

Udall (CO) 

Udall (NM) 

Vitter 

Warner 

Whitehouse 

Wicker 

Wyden 

NOT VOTING—11 

Conrad 

Ensign 

Hagan 

Hatch 

Hoeven 

Isakson 

Leahy 

Murkowski 

Paul 

Sanders 

Webb 

The nomination was confirmed. 

The PRESIDING OFFICER. Under 

the previous order, the motions to re-

consider are considered made en bloc 

and laid upon the table en bloc. 

Under the previous order, the Presi-

dent will be immediately notified of 

the Senate’s action. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. Under 

the previous order, the Senate will re-

sume legislative session. 

f 

PATENT REFORM ACT OF 2011— 

Resumed 

CLOTURE MOTION 

The PRESIDING OFFICER. Pursuant 

to rule XXII, the Chair lays before the 

Senate the pending cloture motion, 

which the clerk will state. 
The assistant legislative clerk read 

as follows: 

CLOTURE MOTION 

We, the undersigned Senators, in accord-

ance with the provisions of rule XXII of the 

Standing Rules of the Senate, hereby move 

to bring to a close debate on S. 23, the Amer-

ica Invents Act. 

Harry Reid, Patrick J. Leahy, Debbie 

Stabenow, John F. Kerry, Jeanne 

Shaheen, Christopher A. Coons, Tom 

Harkin, Mark Begich, Jeff Bingaman, 

Al Franken, Kay R. Hagan, Michael F. 

Bennet, Richard Blumenthal, Sheldon 

Whitehouse, Amy Klobuchar, Bill Nel-

son, Benjamin L. Cardin, Richard J. 

Durbin. 

(At the request of Mr. REID, the fol-

lowing statement was ordered to be 

printed in the RECORD.) 
∑ Mr. LEAHY. Mr. President, today the 

Senate will take another step toward 

completing action on the America In-

vents Act. This is commonsense legis-

lation that will make the first com-

prehensive reforms to our Nation’s pat-

ent system in nearly 60 years. The de-

bate on this bill since its introduction 

6 years ago has been long, and the com-

promises have been many. I am con-

fident that the bill before us today 

makes the needed changes to bring the 

U.S. Patent and Trademark Office into 

the 21st century. 
The America Invents Act is bipar-

tisan legislation that has resulted from 

deliberation in both the Senate and 

House. It has been the topic of more 

than a dozen hearings and committee 

meetings in the Senate, and countless 

hours of meetings and negotiations. I 

had hoped to complete action on this 

legislation last week. The additional 

time has allowed every Senator the op-

portunity to come to the floor and 

speak about the important matters en-

compassed by this bill. We have de-

bated and adopted relevant amend-

ments and debated and rejected other 

amendments, including some that were 

not even relevant to this legislation. 

This is a bill that does not spend a dol-

lar of taxpayer money and does not add 

to the deficit. It will directly result in 

millions of dollars being saved, and in-

directly in helping unleash American 

innovation to create jobs and help bol-

ster our economy. 
Now is the time to act. Now is the 

time to vote. Now is the time to move 

forward with this job-creating bill that 

will help boost our economy and re-

store America’s competitive edge in 

the global marketplace. 
Modernizing our patent system 

through the America Invents Act will 

make America more competitive. It 

protects innovators and inventors large 

and small, from the small independent 

inventor in Middlesex, VT, to cutting- 

edge manufacturers and innovators in 

Ohio and California. It will give the 

Patent and Trademark Office the tools 

it needs to process and award the pat-

ent for what may be the next life-sav-

ing device or life-changing invention. 

And the America Invents Act will do 

all of this without spending a dollar of 

taxpayer money. This is a jobs bill that 

doesn’t add a cent to the deficit. Sup-

porters of this legislation come from 

both sides of the aisle, from every cor-

ner of the country, and from every 

component of the patent community. 

This country’s first patent was issued 

to a Vermonter. Thomas Jefferson, the 

Secretary of State, examined the appli-

cation, and President George Wash-

ington signed it. A lot has changed in 

the more than 220 years since that first 

patent was issued. We cannot remain 

complacent and expect to remain at 

the forefront of innovation. Enacting 

the America Invents Act is one way in 

which we can come together and show 

the American people that we in Wash-

ington are working together with the 

future of our country in mind. 

I commend Austan Goolsbee, the 

chair of the President’s Council of Eco-

nomic Advisers, for his white board 

presentation today on the importance 

of patent reform to help America win 

the global competition and create jobs. 

The creation of more than 220,000 jobs 

in the private sector last month, the 

creation of 1.5 million jobs over the 

last 12 months, and the unemployment 

rate finally being reduced to 8.9 per-

cent are all signs that the efforts we 

have made over the last 2 years to 

stave off the worst recession since the 

Great Depression are paying off and 

the economic recovery is taking hold. 

The almost full percent point drop in 

the unemployment rate over the last 

three months is the largest decline in 

unemployment since 1983. Despite 

interruptions of economic activity in 

many parts of the country caused by 

winter weather over the last months 

and days, despite the extraordinary 

rise in oil prices, the Dow Jones indus-

trial average has climbed back to over 

12,000 from a low point of 6,500. Passage 

of the America Invents Act should help 

bolster our economic recovery and 

keep us on the right path toward busi-

ness development and job creation. 

I urge all Senators to support the 

cloture motion on the America Invents 

Act. The Nation’s economy, American 

inventors and innovators, our competi-

tive edge in the global marketplace all 

will be helped when we pass this impor-

tant bill.∑ 

The PRESIDING OFFICER. By unan-

imous consent, the mandatory quorum 

call has been waived. 

The question is, Is it the sense of the 

Senate that debate on S. 23, the Patent 

Reform Act of 2011, shall be brought to 

a close? 

The yeas and nays are mandatory 

under the rule. 

The clerk will call the roll. 

The legislative clerk called the roll. 

Mr. DURBIN. I announce that the 

Senator from North Dakota (Mr. 

CONRAD), the Senator from Vermont 

(Mr. LEAHY), the Senator from 

Vermont (Mr. SANDERS), and the Sen-

ator from Virginia (Mr. WEBB) are nec-

essarily absent. 
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CONGRESSIONAL RECORD — SENATES1324 March 7, 2011 
I further announce that, if present 

and voting, the Senator from Vermont 

(Mr. LEAHY) would vote ‘‘yea.’’ 
Mr. KYL. The following Senators are 

necessarily absent: the Senator from 

Nevada (Mr. ENSIGN), the Senator from 

Utah (Mr. HATCH), the Senator from 

North Dakota (Mr. HOEVEN), the Sen-

ator from Georgia (Mr. ISAKSON), the 

Senator from Alaska (Ms. MURKOWSKI), 

and the Senator from Kentucky (Mr. 

PAUL). 
Further, if present and voting, the 

Senator from Utah (Mr. HATCH) would 

have voted ‘‘yea.’’ 
The PRESIDING OFFICER. Are there 

any other Senators in the Chamber de-

siring to vote? 
The result was announced—yeas 87, 

nays 3, as follows: 

[Rollcall Vote No. 34 Leg.] 

YEAS—87 

Akaka 

Alexander 

Ayotte 

Barrasso 

Baucus 

Begich 

Bennet 

Bingaman 

Blumenthal 

Blunt 

Boozman 

Boxer 

Brown (MA) 

Brown (OH) 

Burr 

Cardin 

Carper 

Casey 

Chambliss 

Coats 

Coburn 

Cochran 

Collins 

Coons 

Corker 

Cornyn 

DeMint 

Durbin 

Enzi 

Feinstein 

Franken 

Gillibrand 

Graham 

Grassley 

Hagan 

Harkin 

Hutchison 

Inhofe 

Inouye 

Johanns 

Johnson (SD) 

Johnson (WI) 

Kerry 

Kirk 

Klobuchar 

Kohl 

Kyl 

Landrieu 

Lautenberg 

Lee 

Levin 

Lieberman 

Lugar 

Manchin 

McCain 

McCaskill 

McConnell 

Menendez 

Merkley 

Mikulski 

Moran 

Murray 

Nelson (NE) 

Nelson (FL) 

Portman 

Pryor 

Reed 

Reid 

Roberts 

Rockefeller 

Rubio 

Schumer 

Sessions 

Shaheen 

Shelby 

Snowe 

Stabenow 

Tester 

Thune 

Toomey 

Udall (CO) 

Udall (NM) 

Vitter 

Warner 

Whitehouse 

Wicker 

Wyden 

NAYS—3 

Cantwell Crapo Risch 

NOT VOTING—10 

Conrad 

Ensign 

Hatch 

Hoeven 

Isakson 

Leahy 

Murkowski 

Paul 

Sanders 

Webb 

The PRESIDING OFFICER. On this 

vote, the yeas are 87, the nays are 3. 

Three-fifths of the Senators duly cho-

sen and sworn having voted in the af-

firmative, the motion is agreed to. 
The clerk will report the pending 

business. 
The legislative clerk read as follows: 

A bill (S. 23) to amend title 35, United 

States Code, to provide for patent reform. 

Pending: 

Leahy amendment No. 114, to improve the 

bill. 

Bennet amendment No. 116, to reduce the 

fee amounts paid by small entities request-

ing prioritized examination under Three- 

Track Examination. 

The PRESIDING OFFICER. The ma-

jority leader. 

AMENDMENT NO. 141, AS MODIFIED 

Mr. REID. Mr. President, I ask unan-

imous consent that the pending amend-

ments be set aside, and I call up an 

amendment on behalf of Senators BAU-

CUS and GRASSLEY, No. 141; that it be 

modified with the changes that are at 

the desk; further, that the amendment, 

as modified, be agreed to, that the mo-

tion to reconsider be considered made 

and laid upon the table, and that there 

be no intervening action or debate. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

The amendment (No. 141), as modi-

fied, was agreed to, as follows: 

(Purpose: To clarify that section 14 shall not 

apply to an invention that is a computer 

program product or system used solely for 

preparing a tax or information return or 

other tax filing) 

On page 94, between lines 22 and 23, insert 

the following: 

(e) EXCLUSION.—This section does not 

apply to that part of an invention that is a 

method, apparatus, computer program prod-

uct, or system, that is used solely for pre-

paring a tax or information return or other 

tax filing, including one that records, trans-

mits, transfers, or organizes data related to 

such filing. 

Mr. REID. Mr. President, I suggest 

the absence of a quorum. 

The PRESIDING OFFICER. The 

clerk will call the roll. 

The legislative clerk proceeded to 

call the roll. 

Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 

quorum call be rescinded. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

AMENDMENTS NOS. 114 AND 116, WITHDRAWN 

Mr. REID. Mr. President, I ask unan-

imous consent to withdraw the pending 

Leahy and Bennet amendments. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

AMENDMENT NO. 143 

Mr. REID. Mr. President, I call up 

my amendment, which is No. 143, which 

is at the desk. 

The PRESIDING OFFICER. The 

clerk will report. 

The legislative clerk read as follows: 

The Senator from Nevada [Mr. REID], for 

himself and Mr. ENSIGN, proposes an amend-

ment numbered 143. 

Mr. REID. Mr. President, I ask unan-

imous consent that the reading of the 

amendment be dispensed with. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

The amendment is as follows: 

(Purpose: To include public institutions of 

higher education in EPSCOR jurisdictions 

in the definition of a micro entity) 

On page 93, before line 18, insert the fol-

lowing: 

‘‘(d) EPSCOR.—For purposes of this sec-

tion, a micro entity shall include an appli-

cant who certifies that— 

‘‘(1) the applicant’s employer, from which 

the applicant obtains the majority of the ap-

plicant’s income, is a State public institu-

tion of higher education, as defined in sec-

tion 102 of the Higher Education Act of 1965 

(20 U.S.C. 1002), in a jurisdiction that is eligi-

ble to qualify under the Research Infrastruc-

ture Improvement Grant Program adminis-

tered by the Office of Experimental Program 

to Stimulate Competitive Research 

(EPSCoR); or 

‘‘(2) the applicant has assigned, granted, 

conveyed, or is under an obligation by con-

tract or law to assign, grant, or convey, a li-

cense or other ownership interest in the par-

ticular application to such State public in-

stitution, which is in a jurisdiction that is 

eligible to qualify under the Research Infra-

structure Improvement Grant Program ad-

ministered by the Office of Experimental 

Program to Stimulate Competitive Research 

(EPSCoR).’’. 

AMENDMENT NO. 152 TO AMENDMENT NO. 143 

Mr. REID. Mr. President, I now call 

up a second-degree amendment, which 

is No. 152. 

The PRESIDING OFFICER. The 

clerk will report. 

The legislative clerk read as follows: 

The Senator from Nevada [Mr. REID] pro-

poses an amendment numbered 152 to amend-

ment No. 143. 

Mr. REID. Mr. President, I ask unan-

imous consent that the reading of the 

amendment be dispensed with. 

The PRESIDING OFFICER. Without 

objection, it is so ordered. 

The amendment is as follows: 

(Purpose: To provide an effective date) 

On page 2 of the amendment, after line 11, 

add the following: 

‘‘(e) EFFECTIVE DATE.—Subsection (d) shall 

take effect 1 year and 1 day after the date of 

enactment of the Patent Reform Act of 

2011.’’. 

Mr. REID. Mr. President, so everyone 

knows what this amendment does, we 

looked at the National Science Foun-

dation regarding a program called 

EPSCoR. A number of sparsely popu-

lated States are disadvantaged with 

this program. However, in talking with 

a number of Senators, this amendment 

we are going to seek modification of at 

a later time would have no, zero, effect 

on scoring. There is no score to it 

whatsoever. But we are going to try— 

not trying to, we are going to include 

every State because it costs nothing. 

Even though a lot of States are not 

funded adequately with this EPSCoR 

money, there is no reason every State 

that has a State university and does 

something inventive should have to 

pay exorbitant patent fees. 

It does not cost any money. It is the 

right thing to do. We will discuss it at 

a further time. If someone has some 

problem with it, we will have to make 

a determination. At this stage, I think 

it would be the right thing for the 

country. 

SATELLITE OFFICES 

Mr. BENNET. Mr. President, I thank 

Chairman LEAHY for working to pass 

an amendment I introduced last week 

with Senator UDALL to authorize the 

Director of the U.S. Patent and Trade-

mark Office, USPTO, to establish three 

or more satellite offices. This amend-

ment will go a long way toward im-

proving the efficiency and quality at 

the USPTO. 

I really appreciate the chairman and 

ranking member for working with us to 

modify the amendment’s language in 

order to address colleagues’ concerns 

on both sides of the aisle. We struck a 

good balance to not tie the hands of 

the USPTO, allow the Office to take 

advantage of the work it has done on 

the satellite office concept, and ensure 
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that PTO can have an open, competi-

tive process in making determinations 

for future regional satellite offices. At 

this moment, I would like to invite the 

senior Senator from Colorado, MARK 

UDALL, to enter into a colloquy to dis-

cuss this amendment. 
The establishment of regional sat-

ellite offices will help the USPTO re-

cruit and retain workers from across 

the country. Regional offices will draw 

local scientists, engineers and patent 

attorneys into the USPTO, which add 

real world expertise to the patent re-

view process. They will also increase 

outreach activities and connection to 

patent filers; enhance the ability of the 

USPTO to recruit and retain patent ex-

aminers; and improve the quality and 

pendency for patent applications. 
In short, USPTO Director Kappos has 

already taken steps toward estab-

lishing regional satellite offices. Our 

amendment is intended to build on this 

prior work, which I believe provides a 

good foundation for the USPTO im-

proving its footprint in innovation cen-

ters across the country. I know Sen-

ator UDALL and I will be advocating for 

a regional satellite office in Denver, 

and of course we expect other advo-

cates to point out the merits of their 

potential sites as well. 
Mr. UDALL of Colorado. I would also 

like to thank the chairman for helping 

us pass this important amendment. 

Right now, the European Union uses 

four geographically diverse patent of-

fices. By only having one patent office, 

we are at a competitive disadvantage. 

We need to have these regional offices 

in order to connect innovators and 

businesses across the country. 
The current lack of regional satellite 

offices is even more of a problem when 

you consider all of the recruitment and 

retention issues the USPTO is having 

with its patent examiner workforce. 

USPTO is unable to hire and retain 

over 6,000 examiners at its single loca-

tion in Alexandria, VA. This has re-

sulted in one-third of patent examiners 

having been with the USPTO for less 

than 3 years. USPTO should be recruit-

ing examiners from across the country. 

Establishing satellite offices will help 

the USPTO develop expertise from all 

regions of the country—and I know 

that a satellite office in Denver, CO, 

would attract highly qualified exam-

iners. 
Mr. BENNET. I agree with the Sen-

ator. We need to be maximizing our 

human capital. I have heard from a 

number of more senior patent attor-

neys and engineers in Denver that 

would love to work for the USPTO but 

cannot uproot their families across the 

country. Having a satellite office in 

places like Denver will make sure we 

are taking advantage of these high- 

skilled workers. 
While our amendment provides for an 

open process and does not constrain 

the USPTO in making determinations 

for future offices, we do hope that the 

Office can build on its decision making 

process in 2010. This process ultimately 

led to the selection of Detroit as an ini-
tial regional satellite. While Senator 
UDALL and I were disappointed that 
Colorado wasn’t selected, we respect 
the thoroughness of the USPTO’s re-
view and do not want all of its hard 
work in reviewing locations across the 
country to go to waste. 

Mr. UDALL of Colorado. There really 
are a number of objective reasons for 
choosing Denver. First, opening an of-
fice in Colorado will permit USPTO to 
recruit and hire from a pool of the best 
candidates the U.S. has to offer. Colo-
rado is home to a great number of tech-
nology workers who would be excellent 
long-term patent examiners for an of-
fice located in Colorado. The tech-
nology workforce in Colorado is con-
sistently ranked in the top-10 in the 
U.S. in many important categories. Ac-
cording to a report by Pew Research, 
Colorado is ranked: third for percent of 
workers with a bachelor’s degree or 
more; fifth for number of workers with 
science and engineering degrees per 
capita; fifth for number of scientists 
and engineers as a percent of the labor 
force; and second for number of patents 
per 1,000 workers. Additionally, other 
Federal agencies have found Colorado 
to be a great place to locate an office. 
Outside of the Washington metro area, 
Denver has the highest number of Fed-
eral employees per capita. 

Because Colorado is a very desirable 
place to live, locating a satellite office 
in Colorado would allow the USPTO to 
dramatically improve its ability to re-
cruit and retain its most valuable em-
ployees. According to the report by 
Pew Research, Colorado is ranked first 
for percent of U.S. workers who say 
they want to live there; and sixth for 
the percentage of sunny days. Colorado 
is also well known for its reasonable 
cost of living, especially in comparison 
to cities located on the east and west 
coasts, and Chicago. 

Colorado is also centrally located in 
the U.S. and easily accessible to the 
entire country. Our location in the 
middle of the country provides conven-
ient access for the technology centers 
of the West, Midwest, and Rocky 
Mountain regions. 

Mr. BENNET. I fully agree with Sen-
ator UDALL. There are a number of 
clear, objective reasons why Colorado 
should be a regional satellite location 
for the USPTO. My understanding is 
that in 2010 the USPTO applied a num-
ber of criteria to review numerous site 
possibilities. This criteria included 
patents granted, per capita; scientists 
and engineers in the State, per capita; 
proximity to law schools and major re-
search institutions; number of patent 
attorneys and agents; number of tele-
working PTO patent examiners; and 
presence of Federal employees, office 
space. This approach makes sense. By 
all accounts—and I admit I am biased 
here—Denver is at the top. It is my 
strong view that when you factor in 
our central location and accessibility 
to the rest of the country, it makes 
sense for an office to be located in Den-
ver. 

Mr. UDALL of Colorado. I look for-

ward to working closely with the Sen-

ator to advocate for an office in Den-

ver. I think a Western office will go a 

long way toward ensuring the success 

of our patent system. 
Mr. BENNET. I thank the Senator. 
Mr. SESSIONS. Mr. President, I rise 

today to speak in support of S. 23, 

which largely reflects the agreement 

on patent-reform legislation that Sen-

ator LEAHY and I announced last year. 
The Judiciary Committee has been 

working hard on landmark patent re-

form legislation for the past 7 years, 

and has finally reached a broad, bipar-

tisan agreement. This bill includes im-

portant reforms that will improve the 

functioning of the Patent and Trade-

mark Office and will allow the office to 

reduce its backlog of pending applica-

tions. The bill also makes the long- 

overdue transition to a first-to-file sys-

tem, a change that will help ensure 

U.S. inventors receive patents that will 

also be entitled to priority in foreign 

countries. 
This bill has the support of a broad 

range of industries and trade associa-

tions, across the economic spectrum, 

as well as the support of universities, 

patent professional organizations, inde-

pendent entrepreneurs and labor 

unions. The PTO and the Commerce 

Department also strongly support this 

legislation. While not all interests are 

satisfied, I think it is fair to say that 

the present agreement has produced a 

near consensus on this issue, and has 

resulted in the broadest possible sup-

port for this reform. 
The most important change made by 

this bill is its adoption of a first-to-file 

patent system. Under current U.S. law, 

when two different people come up 

with the same invention, priority is 

given to the person who can prove that 

he first conceived of the invention and 

was able to make it work. Under the 

first-to-file system, by contrast, pri-

ority is given to the first person who 

not only conceived of the invention and 

was able to make it work, but who also 

filed a disclosure with the PTO ex-

plaining the invention and how to 

make it work. 
The first-to-file system has several 

important advantages over the current 

system. First, it is easy to verify when 

an inventor filed a disclosure state-

ment with the PTO. By contrast, under 

the current system, invention priority 

dates are determined by examining the 

inventor’s notebooks and other 

records, all of which must have been 

contemporaneously validated by a 

third party. The first-to-file system 

not only dispenses with expensive dis-

covery into ‘‘what did the inventor 

know and when did he know it,’’ it also 

allows the public to easily determine 

an invention’s priority date—and 

whether a patent for the invention is 

valid in light of the prior art. Addition-

ally, the first-to-file system, combined 

with the use of provisional applications 

for patents, also provides an inexpen-

sive and secure way for small inventors 

VerDate Mar 15 2010 02:02 Mar 08, 2011 Jkt 099060 PO 00000 Frm 00017 Fmt 0637 Sfmt 0634 E:\CR\FM\G07MR6.004 S07MRPT1sr
ob

er
ts

 o
n 

D
S

K
D

5P
82

C
1P

R
O

D
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATES1326 March 7, 2011 
to protect their patent application 
while discussing the invention with 
possible investors and other third par-
ties. 

Other reforms included in the bill 
will improve the quality of U.S. pat-
ents over the long term. The bill cre-
ates a new post-grant review of pat-
ents, which can be sought within the 
first 9 months after the patent is issued 
and used to raise any challenge to the 
patent. This will allow invalid patents 
that were mistakenly issued by the 
PTO to be fixed early in their life, be-
fore they disrupt an entire industry or 
result in expensive litigation. 

The bill also allows third parties to 
submit prior art relevant to a patent 
application before the patent is issued. 
This will help PTO determine if the in-
vention is already in the public domain 
and should not be patented. This provi-
sion will allow the public to help the 
PTO correct its mistakes, and ensure 
that no patent rights are granted for 
inventions already available to the 
public. 

The bill also makes structural re-
forms to post-grant review that were 
sought by the PTO. It allows inter 
partes reexamination to be run as an 
adjudicative system, and elevates the 
threshold for starting post-grant pro-
ceedings. The PTO has insisted that a 
higher threshold is critical to its abil-
ity to administer these proceedings. By 
raising the threshold for starting an 
inter partes review to a showing of a 
‘‘reasonable likelihood’’ that a patent 
is invalid, the bill will allow the PTO 
to avoid accepting challenges that were 
unlikely to win in any event. 

The bill also includes many protec-
tions that were long sought by inven-
tors and patent owners. It preserves es-
toppel against relitigating in court 
those issues that an inter partes chal-
lenger reasonably could have raised in 
his administrative challenge. It im-
poses time limits on starting an inter 
partes or post-grant review when liti-
gation is pending. And it imposes a 
one-year time limit on the duration of 
these proceedings. All of these reforms 
will help to ensure that post-grant re-
view operates fairly and is not used for 
purposes of harassment or delay. 

I commend the members of the Judi-
ciary Committee for the work they 
have put into this bill and I urge my 

colleagues to support passage. 

f 

MORNING BUSINESS 

Mr. REID. Mr. President, I ask unan-

imous consent that the Senate proceed 

to a period for the transaction of morn-

ing business, and that the 30 hours 

postcloture run on the patent bill, and 

that Senator GRASSLEY be recognized 

for whatever time he may use in morn-

ing business, and that following his 

statement, Senators be recognized for 

up to 10 minutes each. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. GRASSLEY. Mr. President, I ask 

unanimous consent that I may speak 

for some little time after 10 minutes. 

Mr. REID. Mr. President, I know my 

friend was preoccupied. I knew he 

wanted to do that. The unanimous con-

sent agreement said whatever time he 

may consume. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 

f 

ENERGY 

Mr. GRASSLEY. Mr. President, the 

American economy remains on an un-

settled footing, as we all know. There 

are some real signs of economic recov-

ery, but it shows a very fragile recov-

ery. The consumer confidence level 

seems to be increasing, and that is 

good news. U.S. factory activity is up. 

That is good news. But also we are very 

nervous about the housing market re-

maining weak. The Nation’s unemploy-

ment rate stands at 9 percent—maybe 

officially now 8.9 percent—and now our 

economy is facing a significant head 

wind due to rising energy prices. 
Since the unrest began in Tunisia, 

our energy markets have rocked up-

ward by the uprisings in Egypt and now 

in Libya. Libya produces only roughly 

2 percent of the world’s crude oil, with 

much of that going to Europe. But even 

with Libya producing such a small 

amount, it still makes a tremendous 

impact on the world market of oil. The 

uncertainty and fear about supplies, 

according to oil speculators, has driven 

crude prices to more than $100 a barrel. 

Prices at the pump were already high 

before the unrest in the Middle East. 

The events going on in North Africa 

and the Persian Gulf area just wors-

ened the problem. 
According to the Energy Information 

Administration, gas prices jumped 19 

cents during a 1-week period at the end 

of February. This is the second largest 

1-week jump in more than 20 years. I 

think over the weekend we learned 

that gasoline, in a 2-week period of 

time, is up 33 cents. So Americans are 

now paying, on average, $3.51 a gallon 

for gas. That, obviously, is about 80 

cents higher than this time last year. 
The average cost to fill a tank of gas 

is likely around $50. We all know that 

for a family struggling to make ends 

meet, these are valuable dollars spent 

at the pump, with most of those dollars 

going overseas. 
I am sure the Presiding Officer prob-

ably knows that before this rapid rise 

in the price of oil, we were spending 

$730 million a day to import oil. Obvi-

ously, that is now a much higher fig-

ure, probably close to $1 billion a day 

right now. Our country is at risk, our 

economy is at risk, our Nation’s secu-

rity is at risk; that is, economic secu-

rity, but also it is related to our na-

tional security. Our ever-increasing re-

liance on foreign sources for energy is 

undermining our Nation’s economic 

and national security. The activities in 

the Middle East over the last 6 weeks 

should be an alarm bell going off. It 

should, in fact, be a wake-up call. Let 

me be clear. I know that for our econ-

omy to grow and for business and indi-

viduals to thrive, we need access to re-

liable, affordable energy. I support an 

energy policy that I like to say is akin 

to a four-legged stool or another way of 

saying it is all of the above—obviously, 

all the sources of petroleum we can get 

our hands on, and more domestically, 

obviously, than import, all sorts of al-

ternative energy. Conservation has to 

be a leg of that stool and, obviously, 

nuclear energy. 
So to be repetitive: First, we have to 

have access to oil and gas resources 

here at home. Two years ago, when gas 

prices were so high, the rallying cry 

was ‘‘drill here, drill now.’’ It seems to 

me that still is a legitimate rallying 

cry for us with gas at $3.51 a gallon. 

The idea that we limit our access to 

our own resources, which in turn leads 

us to go hat in hand to foreign dic-

tators such as Hugo Chavez and oil 

sheiks is ludicrous. It is silly to be 

sending more money overseas to give 

people resources to train terrorists to 

kill Americans. 
We currently import more than 60 

percent of our crude oil, and it doesn’t 

have to be that way. I know we can’t 

get to energy independence by drilling 

here and drilling now all by itself, but 

isn’t it a little foolish to have our 

economy held hostage by events in 

Libya—North Africa generally—or the 

Persian Gulf area and particularly with 

Libya only supplying 2 percent of the 

world’s oil? 
The Obama administration needs to 

put an end to the existing policy of a 

de facto moratorium through permit-

ting; that is, for drilling onshore and 

offshore of our own domestic supply. 

We need to make sure we are doing ev-

erything we can to protect workers and 

the environment. But permitting 

delays and obstacles should not pre-

vent our Nation from moving forward 

to developing resources here at home. 
I also support efforts to expand the 

use of clean coal and nuclear energy. I 

also support conservation efforts. I 

agree that the cheapest form of energy 

is the energy that doesn’t have to be 

used. That is conservation. Here in the 

Senate, I have supported policies aimed 

at reducing energy use in homes and 

buildings through conservation and en-

ergy-efficient technologies. I see the 

value in reducing overall energy con-

sumption. 
I have also been a leader in the Sen-

ate in promoting alternative and re-

newable energy. Why? Because the sup-

ply of fossil fuels is a finite quantity. 

We must look to alternative and re-

newable resources so we can improve 

our energy and our national security. 

This includes supporting energy from 

wind, biomass, hydroelectric, solar, 

geothermal, and biofuels. 
I would like to focus now on the ef-

fort to develop homegrown biofuels. 

For many years, Congress has realized 

the need to develop an alternative to 

fossil fuels, particularly as a means of 

reducing our dependence on that fossil 

fuel. One of the first priorities was a 

tax incentive to encourage the use of 
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